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HR. LANE: Presumably c o ri 1 i n u i ri g 


cross of Doctor Graham. 


HR. INGE: Assuming Mr. Nissen is 


right outside the door. 


THE COURT: I saw him recently. 


MS. LUMSDEN: There he is. 


THE COURT: Let's bring the jury in. 

(End of side bar conference.) 

(Jury present at 9:32 o’clock a.m.) 

THE COURT: Good morning, ladies and 


gentlemen. 


I'll tell you what happened to Mr. 
Connolly, who was the alternate juror, he didn’t 
appear on Friday. He made it here yesterday. 

The reaso n he d i d n’t a ppear con Friday was 
that he was jumped at an META station and beaten up 
and robbed, and he showed up her e with his arm in a 
bandage. And luckily he is apparently not seriously 
injured, but in any case I had to excuse him because 
he did not hear the testimony on Friday, and he 
looked as if he could use a little rest actually. 

But I just thought you might be curious as 
to w h y h e suddenly disappeared from t he scene, and 
that’s why. A very unfortunate c i rc u m s t a n c e. 
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Q. Now, since Friday, have you spent some 
additional time working on you: opinions in this 
case? 

A. Not working on my opinions, but I have 
spent some work time. 

Q. What type of work time? 

A. Two sorts of work. 

I left here on Friday, I joined my family, 
they are in a place in California where they were 
having a reunion. I was o n1y with them a few 
hours. 

T. went to Santa Barbara ana I packed up my 
research materials, that, was work, put them all i n 
boxes, three big heavy boxes, and then 1 caught a 
plane. The plane was delayed in San Francisco for 
fog, and I didn't get in until yesterday morning. 

I took a short nap, and I worked in the 
afternoon with the lawyers on packing my boxes which 
were mine and explaining the contents. 


Q • 

What 

lawyers 

did you work with? 

A . 

The 

lawyers 

for American Tobacco Company 

Q ■ 

And 

what are 

their 

names? 

A ■ 

I told you 1 

* m bad 

on names. Counsellor, 

t h e y 

are 

seated a 

t t h a t 

table . 
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In any case., we will proceed now with the 
continuing cross examination o £ Otis Graham. 

PROFESSOR OTIS GRAHAM, 

having been previously duly sworn, was examined and 
testified further as follows t 

CROSS EXAMINATION 
CONTINUED E Y MR. NI5SEN: 

W. Good morning, Mr. Graham. 

A. Good morning. 

0. Since Friday, Mr. Graham, have you been 

back to Santa Earbara? 

A. I have. 

Q. And when did you get back to Eoslon? 

A. I got back to Boston about 10:00 o'clock or 
10:30 yesterday morning after taking the night 
flight from California. 

Q. By the way, Mr. Lane has talked about Santa 
Barbara, your being from San Francisco. Santa 
Barbara — 

A. I'm from Santa Earbara. I. was in San 
Francisco Airport, sometimes I go through there. 

Q . Santa. Earbara is Southern California? 

A . Right. 
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Q . T1 1 a £• table h e r e ? 

A . Yes . 

Q . This morning were you also meeting with 
another lawyer. Hr. Andy Myne? 

A . Yes. 

Q. From Chadbourne & Parke also? 

A. Yes. 

£. Hr. Graham, what's the name o £ the research 


firm that obtained the newspaper and magazine 


a r t i c i 

es that you were given 

by the attorneys? 

A . 

FKE Associates. 


Q • 

FHR? 


A . 

FHE . 


O . 

Where are they loca 

t e d ? 

A . 

They are 1o c a te d i n 

Santa Barbara, 

C a 1 i f o 

r n i a . 


V! • 

And do you use that 

firm yourself? 


A. I had never used that firm myself before 
this occasion. 

Q. I see. 

And how did you hear about this firm? 

A. Well, X knew about this firm before this 
case, because the firm, the principal in the firm, 
the founder of t h e firm, one of the founders of t b* e 
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firm was once a graduate student of mine. I was not 
he r p rim a r y doctoral dissertation advisor, but she 
was a graduate of mine years ago. 

She then founded a firm in Santa Barbara, 
an independent historical research firm, X was 
aware she was downtown and doing rather well. 


Q . How much do they charge an hour for their 


time? 


A . I do not know. 


Q . And how many hours of r e s ea r c h did they 


perform on this job? 


A. X do not know. 


Q . You told his honor Friday that you 
spot, checked the research that this group performed. 

You weren’t aware of how man y h ours they 
spent putting together the materials? 

A. I am not aware and have not been aware of 
the exact number of hours that they put in. 

I did verify their work, however, as a 
matter of prudence. 

Q. Did you go through all the materials and 
duplicate the work that they did? 

A. No. That would not be the right way to 
characterize my verification procedure. 
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Q. Did you personally select this firm? 

A. No, I did not. 

Q. The lawyers selected the firm? 

A. Yes . 

Q . Hr. Graham, did you utilize any assistants, 
students or anyone else to help you in your 
assignment? 

A. Yes. As I very often do, I utilised 
graduate students as research assistants. 

Q. And did they go through the materials? 

A. At my direction, they worked for me 
selecting original materials according to a plan 
t h a t I devised, and I supervised them, and they also 


cl £ S 

> i s 

t ed fli tr 

when 

i t 

came time 

t o 

do 

the v e l 

ificaticn 

t O 

b £ 

sure 

that 

the 

materials 

we 

wer 

e g e 11 i 

n g were 


sound and were — the database t ha t we assumed they 
were. They did some of that work under my 
direction, yes. 

Q. How many hours did they spend? 

A. I have not totaled up the hours, but my 
research assistants for the last -- over the long 
period of this project, I have it in my files 
because they billed me. 1 could make a guess. X 
would guess two times what I did. Let's say they 
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did five, four, 500 hours,. I sent them off on a lot 
of things, and made good use of them. 

Q. How much was that bill? 

A. Mr. Nissen, I have not -- not anticipating 
that question I didn't go through my records to add 
up the amount of — I pay them the going rate, I pay 
them the going rate, and it's between eight and $10 
these days, an hour. 


the law firm? 


THE COURT: Did you past that on to 


THE WITNESS: Yes, sir. 

THE COURT: So they paid that in 


a d dition to y ou r pay? 


THE WITNESS: Yes, sir, I passed 


those bill a o n. 


BY MR. NISSEN: 


Q. Now, you told the jury that you made a 
number of trips to Washington, New York, Boston. 

Were there any other trips you made in 
conjunction with your testimony last Friday? 

A. In Washington I frequently visited the 
library of Congress. I went at least once to UCLA 
library, perhaps twice. But I believe those are the 
extent of my trips, unless I've forgotten one. 
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Q . Sure. 

Mr. Graham, do you know a Doctor 
Ludmerer? Have you talked with him? 

A. I have never talked with the gentleman. X 
know that he is a historian, a respected one. I saw 
him for the first time in this courtroom, and I have 
never spoken with him. 

Q. Do you know whether Doctor Ludmerer used 
the same research firm as used in your instance? 

A. T have no way of knowing, I've never 
spoken wit It the gentleman or communicated with him 
i n a n y way. 

Q . Mr. Graham, prior to your appearance 
Friday, you told us that you were in court some five 
separate times, is that correct? 

A . In this courtrooni? 

Q. In this courtroom, 

A. Whatever I told you on Friday was my best 
recollection. I would have said myself it was three 
or four, but I've been in It ere several times, not 
all the time, but I’ve sat back there. 

Q. And you watched some of the witnesses 
testify? 

A. I saw two that I recall. I saw D o c t o r 
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Young . 





Is that 

the right name? 


q. 

I don ' t 

think there was a 

Doctor Young. 

A . 

I saw a 

medical doctor, I 

saw two doctors 


Doctor Ludmerer was one, and the other was a 
gentleman you had here whose name I can't recall 
either. So I saw two witnesses. 

Q. You were asked to see them by the 
attorneys? 

A . It was suggested that I might want to come 
to the courtroom and get a little more accustomed to 
a courtroom. It's new for me. And Doctor 
Ludmerer's testimony, I was very interested in it, 
it's historical. I was hearing it for the first 
Lime. 

Q . Is it your testimony that you were here 
five separate occasions to get accustomed to the 
courtroom? 

MR. LANE: Objection, your Honor. 

Objection. 

THE COURT: Overruled. 

A. However many times I was here and said that 
I was here, I was here to get accustomed to the 
courtroom, and then one gets interested in t h e 
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issue. I was especially interested in Doctor 
Ludmerer, but the entire proceeding is of interest 
to me. 

BY MR. NISSEN: 

Q . Mere you interested in Doctor Eugene Mark? 

A. I don't believe that was the name of the -- 
I don’t believe I was here for that. I know the 
face a rid the figure of the doctor X sat through , and 
I do 11 *t believe that that was his name. 

Q. Mhy don’t you tell us what he looked like. 

MR. LANE: Objection. 

THE COURT: The doctor that he saw. 

A. He was a smaller man, and he sat vtry 

still. And I'm trying to recall, I use the word 
Doctor Young, that’s obviously not. ringing a bell 
w i t h you. 

BY MR. NTS SEW: 

0. I don’t believe it does. 

A. He treats some patients and he talked about 
addiction. I just happened to be here when lie was 
talking. It was interesting. 

Q . Doctor Hughes? 

A . Hughes, t ] • a nk y o u, that’s who it was 
wit hout question. 
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0 • Mr- Graham, prior to your testimony Friday, 
you met with lawyers on a number of; separate 
occasions, correct? 

A . Yes. 

Q. And during any of those sessions, was your 
testimony videotaped? 

A . Wo. 

Q• V o u reviewed the questions that you were 
asked Friday prior to your testimony, correct? 

A. Fut that again. 1 want to understand. 

Q - Y ci u reviewed with Mr. Lane t h e questions 
that you wouid be asked prior to appearing on the 
stand Friday? 

A. X reviewed a range of questions that I 
might be asked. 

0 .. And how long before Friday did you go over 

t h o s e q u e s t. i o n & ? 

MR. LANE: With me? 

MR. NISSEN: With any lawyer. Let's 
start with Mr. Lane. 

A. In talking with the lawyers, they asked 
questions from time to time, I * d give answers, and 
it's never been clear to me which of thos e questions 
were exactly questions which were specifically going 
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to be asked here 


I would say a couple of days. It's hard 


to tell. 


BY MR. HISSENi 

£>. Did you bring the man i la files with you 
that you had? 

A. Yes, 1 did. 

0. Can we see those? 

A. Yes, I suppose. 

THE COURT: Sure. 

A. (Handing). 

BY MR. MISSEH: 

Q . T h a rik you. 

Mr. Graham, are there any other notes that 
you had in court Friday t h a t you haven’t brought 
with you here today? 

A. I don’t believe so. 

Q. Are these the files that you had? 

A. I have not changed them. I hope that they 
are exactly the same. 

Q • And looking at them, I see they have some 
numbers on them, is that correct? 

A. They are numbered so that if X dropped them 
I could get them back in order. 
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Q. Okay. When Mr. Lane asked you questions, 
Mr. Graham, you went through these files one by one 
in the order that they were in, isn't that correct? 

A. I established this order myself, and I 
didn't want to get it out of order because the order 
is crucial to the story. It’s for that reason that 
I'm very careful about the order. 

Q .. You knew that the questions that were going 
t.o be asked were the exact order congruent with 
these files, correct? 

A. The questions don’t come first, Mr. 

Niss e n. First comes the evioence, which I arranged, 
and I arranged it exactly as I wanted it. Then it 


was their job 

t o 

ask q u e e 

tions 

a nd mine 

t o arrange 

the evidence 

and 

to keep 

it in 

order ;■ o 

that the 

order would b 

e as 

I wishe 

d it. 



Q. This 

i s 

evidence 

, Mr . 

Graham? 



MR. LANE: Objection. 

A. I mischaracterized it. 


This is the data, this is the history, 
these are the examples that I chose to bring to the 
jury and to the court, my own synthesis of this 
history as it unfolded of the debate in the media 
over the medical research reports. That order is 
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mine, and I'm very particular about that order. 

BY MR. NISSENi 

Q. I see. You’re particular about this. 

This is your synthesis, Mr. Graham, of the 
debate, is that your testimony? 

A. That would be, yes, that would be a way to 
put it. It is my synthesis of this discussion in 
the public media of these medical research reports 
and their implications. 

Q. Mr. Graham, on Friday you told the jury 
that your assignment was to start f ro m t h e fifties 
because, and I t h i n k these are. your words o r 
basically your words, the history of cigarette 
entered a new p ha s e, is that correct? 

A . Those three words are my words. I remember 
them. The history of the cigarette entered a new 
phase in 1950. Yes . Those are my words. 

Q. And you did some search, Mr. Graham, into 
the forties as well? 

A . Yes. 

Q. And if you heard Doctor Ludmerer, you 
probably would have heard testimony that in his view 
t h e r e wasn't much credible medical evidence in the 
f o r t i e s supporting t h e link between lung c a n c e r a r> d 
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cigarette smoking? 

A . I heard him say that. 

Q. And there wasn’t much in the popular press 
in the forties about the link between lung cancer 
and cigarettes? 

A. Not much would be an accurate statement. 

Q. Now, Mr. Graham, part of your assignment, 

and, in fact, your goal was to find out what the 
information environ me nt was in existence when George 
Kotler was growing up and in the fifties arid up to 


1964, 


MR. LANEi Objection, 

I don’t think that was his testimony. 

THE COURT: Well, he can be inquired 

of in cross examination. 

Was that your assignment? 

THE WITNESS: No. I would not have 

put it that way at all. I don’t — I would say two 
things in disagreement with that characterization. 
BY MR. NTSSEN: 

Q. Okay, 

A. First I don’t know what you mean by 
information environment. 

My assignment was to study a nd understand 
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and thtri recount., recapture and recount, a debate in 
the public media over medical research reports. I 
had no -- George Kotler was not a part of my 
assignment. My assignment was a public debate. If 
that’s responsive. 

0 . Thank you. 

Wasn’t it your goal to get to the bottom 
line of what information was out there for the 
p u b 1 i c including George Kotler? 

A . For the public including George Kotler, not 
all scraps of every information from every source. 

I determined that -- and it's a major task to do 
even this, that I would try to recapturt and 
understand and then communicate all the information 
iii the public media and the mass circulation media 
about this question, a nd that’s quite an a s sig n m en t 
in itself, , 

Q. There are many major newspapers in the 
nation, aren’t there? 

A . Many . 

Q. There are many major magazines in the 
nation, aren’t there? 

A . M a n y . 

Q• And you went through these carefully, you 
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or t. his research group, went through these carefully 
to arrive at a n even-handed analysis of the 
Information available in those media, did you not? 

A. That is correct. We went through selected 
ones very -- they went through carefully, I 
determined that they had gone through carefully, and 
then I went through very carefully. 

Q . And you were satisfied that you had an 
even-handed view or representation of what was in 
the media available to the public in this nation and 
in East Cambridge, as a matter of fact? 

A . Yes. 1 would not h a v e reached my 
conclusions had I doubted that I had re a c h ed a n 
ur.de r s t a n ding through research i ii those sources of 
what the story really was. 

Ci • Ana iii t,ha t search before this jury Friday, 
y c>u brought a number of articles blown up on 
posterboards from the New York Times, correct? 

A. There are several articles from the New 
York Times that I selected as illustrative of an 
important turn in the discussion, or an important 
event in development in the discussion. 

Q. Let me direct your attention to November 
27th, 1953, and ask you whether you read this quote 
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from the New York Times from Saul Hahn, president of 
t he American Tobacco Company. In t his article Mr. 
Hahn called a recent scientific report suggesting 
causation of cancer a lot of, quote, loose talk. 
"Believing as we do that cigarette smoking is not 
Injurious to health I feel that a statement of 
reassurance to the public should be made. What the 
public wants to know about is whether it is true 
that smoking has been proved to contribute to the 
incidence of lung cancer. The fact, of course, is 
tit at it has not been so proved. With ail respect to 
the sincerity of those who have been work i ng in t he 
field of lung cancer research, there has been much 
loose talk on the subject as reported in t ■ \ e pres s 
during recent m o n t h s . " 

ft i d y o u read t h a t t o t h e jury? 

A. Could X see that, please? 

Q. Certainly (handing). 

A. Yes, Isaw that in my research. 

Q. You didn’t read that on Friday, did you? 

A. Oh, there’s so much I didn't bring in, so 
much, thousands of items. This is one of thousands. 

£• That’s one of the m ? 

A. That's one of them. 
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0 . Let me direct your attention to another New 
York Times article. December ,10th, 1953. Harris 

Parnell, the director of research at Lorilard 
Company, another tobacco company, would you agree 
with that? 

A. Sounds like it. 

Q. Hade by Doctor Wynder arid Ochsner, you know 
t h o s e names? 

A. X do. 

Q . And Mr. Fame 11 said "even the most biased 
individuals were among the ones most widely q u o t e. d 
must admit that the evidence p r o d u c e d t o t his date 
is only suggestive and b y no means c o n vin cing. 

Did you read that t o the j u r y ? 

A. Could I see that, please? 

o • You certainly may (handing). 

A. This is f r o m the New York Times. Yes, X 
recall this. I read this newspaper so thoroughly. 

I remember this. It’s a little hard to see the top 
part. 

Q. You didn’t read that Friday, did you? 

A. Oh, this is another one of the thousands 
tVie t I could not bring forward to read. 

You cou1d continue to do this until you'd 
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“I 


~1 

J 


1 exhausted thousands of articles. 

2 Q. u id you quote any tobacco company spokesman 

3 to this jury on Friday? Yes or no. 

4 A. I do not think that I did, and I have my 

5 reasons for that. 

6 Q. You’ll have your chance to explain it. 

7 December 12th, ’53, ’’ R . J . Reynolds agrees 

8 with the American Tobacco Company in what they call 

? 'loose talk.’ The Reynolds Tobacco Company said 

10 there was no real or substantial evidence s ho wing 

11 that cigarettes caused cancer.” 

12 b o you remember that article? 

13 A. I actually remember that one, the term 

14 "1oc a e talk” sticks in m y min d. 

15 Cl • All right. That’s yet another tobac co 

16 company making a statement in the press, c o r re c t ? 

17 A. Y o u found three, Mr. Nis s e n, that’s true. 

18 £> . Well, let me suggest a fourth. 

13 January 4th, 1954, "iri an effort to allay 

20 public fears that tobacco is supported by tobacco 

21 companies including the American Tobacco Company 

22 denied conclusiveness of experiments establishing a 
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said "the products we make are not injurious to 


health." 


Did you tell the jury that on Friday? 
HR. LANEt Objection. 


I don't have the article. 


MR. NISSEN: The language of the 


article. 


BY HR. NISSEN: 


January 4th, 1954. Do you remember t ha t 


article? 


A. Could I see it? 


Certainly (handing). 


A. This is the New York Times? Yes, yes. I’m 
sure I saw that. 

0. You didn’t read that? 

A . That’s another one of the thousands that I 
did not read for good reason, I believe, in my 
judgment. 

Q. In your judgment. 

You wanted to tell the jury both sides of 
the story, the story from medical authorities and 
the story from the tobacco representatives, wouldn’t 


that be fair t 


o say? 


HE. LANE: Objection. 
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THE COURT: Overruled. 

A . I wanted to tell -the jury how the 
controversy developed and the course of the 
controversy, how it went through the public media. 

The controversy was generated by medical 
research reports, it was generated by doctors and 
scientists. They made the initial -- they did the 
work, the initial work, they created t h e controversy 
and framed it and gave it its direction and gave it 
its major themes. 

Tiien they began to argue with each other 
a nd among each other, and that was the main channel 
of conversation. Occasionally people would — other 
people, public officials, congressmen and pub1ie 
health officials would comment, when they made a 
major comment, if I regarded it as a major c o mm e nt 
when X came down to my 35, and believe me this is a 
very condensed synthesis of the essentials, I 
couldn’t put in everything, I put in the main 
spokesmen, the people who were carrying the argument 
forward. 

In the 35 articles I believe there are 
five or six statements by the industry, wh en th e 
industry got itself together in the form of -- after 
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1 9 5 4 for t h e first four years there wa s no industry 
point of view that you could -- as such. 

After 1954 the industry had a committee, 
the Tobacco Industry Research Committee, very rarely 
they would be listed in a story. 

You have diligently found four. They 
would occasionally, and I would say not more than 
ten or fifteen percent of the cases, say something 
derivative. They would echo, they would say more 
research. The main thing the scientists were 
saying, more research, so I tried to distill out 
what the scientists were saying on both and all 
sides of the question . 

This is an echo. There were many echoes, 
and some of the industry point of view is in t h e s e 
articles. 

As you remember, I did n ’ t read all the 
articles, the jury could hardly have sat for all of 
that, but they are in these files. 

Q. They are in those files? 

A. Yes. I remember that there are four or 
five, I would say, comments such as this at the 


b 0 t t O fli , 

. I r e m e m b e r 

two. 

I remember two. 

T ii e E o 

s t o n 

Globe, 

I brought it 

i n , 

the Boston Globe, 

if yo u 

’ d 
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' 1 allow me X would indicate. I just remember this in 

2 1957, the Hammond and the Horne, the very Important 

3 moment in the controversy, Hammond and Horne had new 

4 information, and there's an article in the Boston 

5 Globe, I cited it. I just highlighted the top 

6 sentence. It was the only sentence that I thought 

7 you had time to hear, and it's the key to what 

8 Doctors Hammond and Horne had found. 

9 At the bottom of the article. Hr. His s e n, 

10 it says, the article says many things that I didn't 

11 quote. P. i g h t. at the bottom you'd sometimes find 

12 th is. X. was surprised by how infrequently, frankly, 

13 we found this kind of industry voice. Here you did, 

14 this day at the end of the story the reporter got 

15 ahold of — I’ll read this if I may. 

16 Almost simultaneously with the release of 

17 the report the Tobacco Industry Research Committee 

18 issued a statement declaring, quote, the causes of 

19 cancer and heart disease are not yet known to 

20 medical science. 

21 They said that every time. Doctors were 

22 saying this. Lots of the doctors were saying the 
2 3 same thing. Today’s H a m m o n d/H o r n e statistical 

_i 2 4 statement, like t h e previous report t. h e tobacco 
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committee a d d e <3 , does n o t. h i n g to change this fact. 

And there i* at least one other place that 
X remember, and probably two or three more in which 
that minor note, it's an essentially minor note, I 
was surprised to find how minor the note was. 

Q . Your testimony is it was minor, and there 
were just several of them that you found, is that 
correct? 

A. I would estimate of the over, I don't know, 
over 1,000 news stories that I looked at, ten 
percent, fifteen percent at the most, you’d find the 
reporter finally letting the industry say, a nd they 
always said t h e same thing, in a sense they are not 
a part, of the debate, they weren't a part, of the 
development of the argument, the doctors were part 
of the argument, as it. ebbed and flowed through the 
decade, the industry would always say when they had 
a chance to say something, they weren't particularly 
aggressive, and I was surprised by that. 

Q. They weren’t aggressive? 

A. The Tobacco Industry Research Committee in 
my judgment. 

& . All right. Would it have been important to 
you in terms of the media information, or was it just 
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minor that, manufacturers or the representatives were 
making comments disputing findings of scientists? 

A. If they had made the sort of comments that 
changed the course of the discussion, if they’d made 
intellectual contributions or major theoretical 
statements or reported major research that moved the 
discussion, I would certainly have selected it. 

y. That would be important to you, correct? 

A. That would be important if they had done 

so. They would say more research is needed, the 
facts are not. all in. This after a while got stuck 
at the bottom of ten or fifteen percent of the 
stories. It’s not a major part of the way this 
developed in its dynamics. 

Q . You know the name Doctor Clarence. Co o ke, 
d o n’t you? 

A. If you mean Doctor Clarence Cooke Little, I 

d o . 

Q. I'm sorry. Doctor Clarence Cooke Little, 
who was the director of the Tobacco Industry 
Research Committee. 

I direct your attention to New York Times, 
February 25th, '54, Doctor Little is quoted as 

saying "if smoking in t h e lungs were a sure-fire 
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cause of cancer we’d all have had it. long ago. The 
cause is much more complicated than that.” 

Do you remember that article? 

A. I’m sure that is what he said. It sounds 
like some things that he said. 

Q. Doctor Clarence Cooke Little was the head, 
the director, of the Tobacco Industry Research 
Committee. 

Now, was that of some importance, a 
message coming from him to the. public? Would you 
consider that important? 

A. I would have to read that message, but as I 
heard it I would say Doctor Little was a 
distinguished scientist, he had been the president 
of the University of Michigan, he was selected to 
direct, the research work of the committ.ee, he was 
occasionally asked by a reporter to comment or he 
came forward to comment. Occasionally. 

Doctor Little tended to say just that 
much, and not more. He did not put forward the 
results of research, he never put forward the 
results of research, he just said we’re doing 
research', but he wouldn't report on it, and he would 
make short comments. And I did not regard them in 
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the brief time that I had, and in the brief compass 
that I had, they were not major intellectual 
contributions. He was directing the research, very 
complicated scientific research of the research 
committee. 

£>. Well, were you aware that Doctor Little 
made numerous appearances before Congress and 
congressmen discussing his view disputing that lung 
cancer was caused by cigarettes? Werr you told 
that? 


11 


A . X 

am aware that 

1 2 

but 

as y o u 

will 

remember 

1 3 

was 

n o t i n 

my d* 

if ini lion 

1 4 

di s 

c. u s s i o n 

that 

the p u b1 


could be listening in on. X was interested in t h e 
conversation that people could listen in on. 

t> own in Congress they were doi n g a lot, 
but that was not my -- to research that was not 
my — 

Q . That wasn’t your concern? 

A . No . 

Q. How about Atlantic Magazine, you’ve heard 
of t h at? 


a . i e ; 
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0. All right. Do you remeniber reading a 
letter from Doctor Little in Atlantic Magazine? 

MR. LANEi Objection, your Honor. 

There's no foundation. He hasn't 
identified whether the Professor looked at it. 

THE COURTS That was the question, 
wasn't it, whether he’d ever seen it? 

Did you ever see that? 

THE WITNESSi If you could let me see 


BY MR. NXSSENi 

Q■ (Handing). July 12th, 1957. 

A. I don't believe that I have seen that. 

And I can tell you my method with the 
Atlantic Magazine, I defined the mass circulation 
magazines that I would research closely, there are 
hundreds of American magazines, I did not attempt to 
read everything in every magazine. I think that is 
beyond any individual or team of people, so that I 
had to make choices and careful choices. I selected 
a core group of magazines, mass circulation 
magazines, five, I selected a core group of 


news papers 


Then feeling that if I could possibly get 
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a broader view, I went through the Reader’s. Guide, 
which is an index to periodicals, 1 had my research 
assistants go through for fifteen years and 
underline for me the articles on cigarettes, 
smoking, cancer and tobacco and bring them to me. 

And from that I made a selection of those articles 
from influential magazines that looked to me to be 
an article that I should not miss, and I got several 
Atlantic articles in that type of search and read 
them and incorporated them in my view, because it’s 
an important magazine, but I did not take the 
Atlantic Magazine as a magazine I would read every 


scrap* in, so I seem t. o have missed that 


o i'i e . 


This magazine was available in Eos ton at 


the time? 

A* It was. I believe that magazine is 
published in Boston. 

Q. Doctor Little in 1957, and 1 quote -- 

MR. LANE i Objection. Ke said he 
hasn’t seen this particular article. 


THE COURT: Me haven't had the 


question yet. 


what’s the question? 

MR. NIS S E N : All right, your Hon or. 
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Sorry. 

BY HR. NISSENi 

Q. You testified Doctor Little was an eminent 
scientist, he was a spokesman or worked for the 
Tobacco Institute. 

MR. LAME t Objection. 

I think the record is Tobacco Institute 
Research Committee, Tobacco Industry Research 
committee• 

E Y HR. NISSENi 

Q • I'd like to ask you if the following 
statement in your view that you tell us you missed 
would have any significance in terms of available 
public information about this debate or, as you say, 
c o i'i trover s y . 

HR. LANE; Objection, your Honor. 

THE COURT; Overruled. 

BY HR. NISSENi 

Q. "No new evidence has been produced since 
the Scientific Advisory Board of the Tobacco 
Industry Research Committee last stated its position 
on this question on May 1st, 1957. At that time I 
said that although anyone has the right to state an 
opinion on cancer causation the scientific advisory 
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board questions the existence of sufficient 
definitive evidence to establish a simple cause and 
effect explanation of the complex problem of lung 
cancer. This is most definitely our position 
today . " 

A. Could T see that? 

C >. Certainly (handing). 

A. Yes, it sounds like him. I'm not surprised 

at all. If the jury and the Court had had time, I 
love history and I would like to have brought you 
50G or 1,000 articles and stretch this story out, 
but I had to drop this one out. 

THE COURT: Let's go back to the 

question. 

Do you remember the question? 

A. Could you restate it? 

EY MR. NISSEN: 

Q. Certainly . 

Mould that statement by the head of the 


20 Scientific Advisory Board of the tobacco advisory 

21 panel be of any significance to you in terms of the 

22 information available to the public in 1957? 

23 A. It is not a -- it's a statement consistent 

_j 2 4 with several that I brought to you. I brought them 
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to you by scieritlsts w h o said t h e same thing, this 
is not a major statement. I £ I’d had twice or three 
times the time I probably would have added that 
one. That's representative of what he was saying, 
and he kept saying that. But others said there was 
insufficient evidence. 

I hope that I communicated to you in these 
examples a s en s e , among other things, that s o m e 
people thought, t h e r e was insufficient evidence. I 
did it through other speakers who were usually 
medical scientist, s. 

Q . Hr. Graham, did you find i n y o u r s tarcii of 
the literature t h a t. t h e r e was a consistent 
communication by Doctor Little a nd o ther members o£ 
the Tobacco Institute sending a message that: 


9 r o u p 


THE COURT: You’ve got t h e wrong 


MR. LANE: Wrong groupj, your Honor. 


Tobacco Industry Research Committee. 

BY MR. NISSEN: 

Q. Yes, which was an arm of the Tobacco 
Institute. 

THE COURT: Let’s not get into that 

Just, as k the question in ter m s of the T o b a c. c o 
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Industry Research Group. 


THE COURT: Can you rephrase the 


question, start again? 


MR, NISSEN: Sorry, your Honor. 


BY MR. NISSEN: 


Q. Mr. Graham, was it of significance to you 
that Doctor Little and other representatives of the 
-- and representatives of the Tobacco Institute 
consistently in the fifties disputed the cause or 
causal connection between cigarettes and lung 
cancer? Was that of any significance to you as you 
reviewed the literature? 

MR, LANE: My objection is simply to 

the pr oper designation of who was s p e a k ing for whom. 

THE COURT: We’re talking about 

Doctor L1111e and others representing the t o b a c c o 
i n d u s t r y, whatever, and 1*11 let the question 
stand. He's changed his question. 

A. Doctor Little spoke occasionally for the 
Tobacco Industry Research Committee. Almost never 
did anyone else speak for this group. He smoke very 
infrequently, and I know from the testimony you 
ment5oned in Congress, I've in fact read that. 

Doctor Little was almost passive about it, he did 
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not function in this debate as an aggressive 
theorize!, he occasionally spoke and he always, said 
this minimal thing, he always said we need more 
research, and we are doing more research. 

That's a minor note. He didn’t try to be 
a major player. He was rather retiring. He was a 
scientist. 

BY MR. NTSSENi 

Ci . Is your position that he was not aggressive 
e n o u g hi ? 

MR. LAME: Objection. 

A. I don’t know what enough is or what he 


should 

h a. v e 

done . 

I ’ m 

just reportii'i 

g as 

to hw he 

c a m e a 

c r o s s 

t o me a 

s I 

read t. h r o u g h 

this; 


discus 

s ion • 

He was 

o n 

the bottom s a 

ying 

o ne m i it o r 


thing, and he was not an aggressive spokesman. He 
spoke clearly and he always said that. 

EY MR. NISSEH: 

Q. I direct your attention to the New York 
Times, March 31st, 1954. A Mr. Weisman, 

vice-president of Philip Morris quoted as saying, 
"there are many scientists who question the 
statistics a ltd evert doubt the fact that there is a 
health qu estion involved in cigarette smoking. If 
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h s d a ti y t h o u g h t of kriowled^e that in any way w e 
were selling a product harmful to consumers, we 
would stop business tomorrow. 


MR. LANE: What’s the question? 


BY MR. HISSEN: 


Q • Did you read that? 

A. It sounds like I did. And I could ask you 
to see it, and 7. have the feeling that if it was in 
the New York Times I'm sure I saw it. 

M r. Niss e n, you're on to something that 


was — 


THE COURT: Professor, please. The 

question and answer, question ana answer. 

BY MR. NI £ S EN : 

Q. June 16th, 1954, Doctor Clarence Cooke 

Little, director of the Tobacco Industry Research 
Committee, commented on another cancer study, with 
respect to the possible relation Doctor Little says 
that, referring to the mice studies, "men are not 
mice. We need more facts.” 

Do you remember reading that? 

A. I believe I do. You found another one. 

Q . Okay. That's w h a t, three now f r o m D octor 

Little? 
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A . I think you found five, 

Q . Thank you. 

June 23rd, 1954, Doctor Little again 

commenting on the American Cancer Society five year 
survey which suggested a causal link. Doctor Little 
described that survey as preliminary. 

Would that be of any significance to you 
iii terms of what the public is learning during the 
fifties? 

MR. LAME: Can I get a date and the 

article? 

MR. NISSENt June 23rd, 1954. 

A . I could ask to see it, but I don't, think I 
need to. He’s saying the same thing that he always 
said, and it's not. a major contributic n to tell 
people that research is preliminary, it’s not a 
major contribution, it doesn’t move the thing along. 
BY MR. NJ.SSEN: 

Q. Let me ask you this one then. 

Let’s go along just a few months to 
October 12th, 1954. Doctor Little is quoted again 

in the New York Times, this time lie says ”rio 
c o nvincing clinical or experimental e vid e n c e has yet 
to be brought forward that cigarette smoking is the 


MNAT 00013672 


http://legacy.library.ucsf.e<StfticifeeKHj^jGW|Wjfa.industrydocuments.ucsf.edu/docs/sxxl0001 



n 


n 


~i 

j 


i 

4 

3 

4 

5 

6 

/ 

8 

3 
1 G 
1 1 
1 2 
1 3 
1 4 
1 5 


16 
1 7 
18 
1 9 


20 
2 1 


2 3 
2 4 


16-61 

positive cause of lung cancer." 

Still not of any significance to you in 
terms of the information environment to the public? 

A. I make the same answer, you're finding the 
same notes, you're finding it again. I could find 
you one in 1962, it's the same. 

Q. • These are minor notes, Mr. Graham, when t h e 
head of the Scientific Tobacco Commission is 
questioning every major medical study that comes 
along, those are minor notes for you? 

A. No. If scientists are questioning the 
science and saying nothing conclusive is yet there, 
t ha t 's very important, and I brought forward many 
scientists who said this. 

And also there are two, at least two 
places where I brought forward that Doctor Little 
said it, I think there are more than two there. 

Q< Mr. Graham, this is not now scientists 
questioning scientists, this is tobacco, this is the 
tobacco representative questioning scientists, isn't 
that true? 

A. Doctor Little would have resented that, and 
l»e spoke out quite often, and lie insisted he is, 
Doctor Cooke Little, a scientist from Ear Harbor, 
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Maine, he was not a spokesman, he spoke as a 
scientist who wanted science to go forward at its 
own pace, and he was proud to be administering 
funds. 

Q. How do you know he was proud to be 
administering funds? 

A. He spoke at length in that congressional 
hearing, and his n o t e was "our role in this is 
extremely beneficial and it's a challenge of my life 
toward the end of my life to be dispensing these 
funds from this industry into research. It’s going 
to take a long time, but this is vital work." 

Q• The challenge of his life for the decade of 
the fifties and into the sixties was to dispute 
every time he spoke out the causation link between 
cancer and cigarettes, isn’t that true, Mr. Graham? 
Show us one instance where he didn’t dispute it. 

A. He disputed steadily, he and many ot.hers 
disputed steadily that a scientific conclusion had 
been reached in these days. He and many others said 
that. 

Q• May 17th, 1955, again we hear from Doctor 

Little in t h e Hew York Times, at which t. i m e he said 
he would be surprised if a single agent ever were 
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found that would be an unfailing cause of cancer, so 
i t ’ £ unlikely that cigarettes or any other agent 
would be so implicated. 

Did you tell the jury about that Friday? 

MR. L A N E t Objection. 

I don't think he’s identified it yet, he 
hasn’t seen the article. I don’t know if you quoted 
it correctly. 

EY ME. MIS SEW: 

Q. New York Times, May 17th, 1355. 

Do you remember that one? 

A. If it is in the New York Times and if it is 
about cigarettes and lung cancer, I saw it. 

Q • Okay. Let me direct your attention to June 
7 th, 1 355, it’s a state, merit by Timothy Hartner, 
following a press release from the Tobacco 
Institute, New York Timet, June 7th, ’55, Hartner 
called the poll of doctors biased, non-scientific, 
and filled with shortcomings. Hartner called the 
report on the lung cancer study sweeping 
generalizations based on a survey that has been 
criticized by scientists for its limitations and 
inadequacies. Hartner added t h e American public 
should not be misled by sweeping generalizations 
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based on a survey that h a s been criticized by 
scientists for its limitations and inadequacies. 

MR. LANE: Objection, your Honor. 

Can I be heard at the side bar? 

THE COURT: Yes. 

(Side bar conference.) 

MR. LANE: It may be a minor note, 

and I don't know if you read it accurately. Our 

L 

information is what you called the Tobacco 
Institute, which you referenced there, wasn't formed 
until 1958 or thereafter, Hartner may be with the 
TIRC, it is a historical difference. 

Does the article say Tobacco Institute? 
You’ve read Tobacco Institute. If you’ve got a n 
article that says so, then fine. 

HR, NISSENi Tobacco Industry 
Research Committee.. 


there. 


in your mind. 


MR. SHEFFLER: There's a difference 


THE COURT: You have to get it fixed 


MR. NISSEN: All right. Thank you. 

THE COURT: Anything else? 

MR. LANE: No, They d o n’t k n o w t h e 
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difference. X think the record ought to be 
straight. 

(End of side bar conference.) 

BY MR. NIS SENi 

Q. Were you aware that press releases were 
sent out with regularity by the Tobacco Industry 
Research Committee? 

MR. LANE: Objection. 



THE 

COURT 

: Overruled. 


A . 

I would imagine 

they did. It's a 

c o IT: m o n 

pl'aCti 

c e f or groups 

of a 

11 kinds to do that 

• 

BY MR. 

NISSEN -. 




Q • 

June 6th, 

1955, 

press release. 



MR . 

LANE : 

Objection, y our H on or . 


MR . 

NISSEN: He’ll follow wi 

t h t h e 

articl 

e, y our Konor 

• 




MR . 

LANE : 

I haven’t got any 



identification of this document that you have ir> 
your hand. 

BY MR. NTS SEN: 

Q , Did you ever see any of the press releases 
from the Tobacco -- 

A. No. X was studying the mass circulation 
media. Press-, releases are private things that, are 
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distributed around. X have' Tio knowledge of them. 

Q .. Well, would it be of any concern to you or 
relevance in terms of your analysis of the 
information available to the public to know that the 
tobacco industry through the Tobacco Industry 
Research Committee was sending press releases which 
were then followed in the press? 

MR. LAMEs Objection, your Honor . 

THE COURT: Overruled. 

A. Well, you stipulated, as I understand your 
question, that press releases from t h e Tobacco 
Industry Research Committee were follow e d in t h e 
press, but I read the press. 

THE COURT: The question is would it 

affect your o pinio n. 

THE WITNESS : Would it affect my 

opinion if the news media reflected some opinions? 

THE COURT: Reflected press releases. 

THE WITNESS: My opinion was that 
there was vigorous controversy not settled with many 
positions moving through the decade, and it had 
nothing to do with how the press generated that 
opinion. I don’t have any knowledge of how the 
press generated t h a t opinion. They reported papers 
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a nd opinions. 

BY MR. NIS SEN: 

Q. New York Times, March 7th, ’56. Doctor 
Robert Hawkette, scientific director of the Tobacco 
Industry Research Committee, says that smoking has 
been accused of all sorts of things. 

Do you remember seeing that? 

A. You know, I remember that, because it's t h e 


first 

a n d 

I think 

the only time in t h e s 

e fifteen 

years 

that 

: X ever 

heard a not h er person 

from 

t. h e 

T 7. R C , 

this 

i person 

Hawkette, I don’t thi 

nk 1 

ever saw 


h i m again, h e makes this one comment, w hi i c h is ver y 
much like Doctor Little, but then he disappeared. 

O• Le t ; go back to Doctor Little in Augus t 
2nd, 1 ? 5 6 . He's now talking about a research 

program developed by t h e Scientific Advisory E o a r d 
of t h e Tobacco Industry Research Committee. 
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contribution to which anyone needs to respond. It 
doesn’t move the debate. It's just a comment that 
we've still got to do research. 

Q . Nineteen fifty-seven. May, Scientific 
Advisory Board of the Tobacco Industry Research 
Committee. In response to an American Cancer 
Society report, said, quote, in advising and 
educating the public we believe the scientists 
should be cautious today in accepting a claim that a 


cause 

has been found 

for cancer, as they 

h a V tr 

f u n d 

it. w i 

t e to be in the 

past in accepting a 

claim 

for 

cure 

of cancer. 





Again the industry calling for -- 
A. You said that was the Tobacco Industry 
Research Committee? 

v . S c i e n t. i f i c. Advisory Board. 

A. The Scientific Advisory Board, if I 
understand it, is a group of scientists from all 
around the country, universities and other places, 
and they are the advisory board that helps the 
committee dispense the funds. 

And what was your question about that? 

£. Do yon remember that article? 

A. I believe I remember. You have once again 
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demonstrated that, that comment that t. h e y keep making 
in various different ways in an inert element of the 
debate. It's a comment they occasionally make. I 
think you found seven or eight, 

Ci • Well, wasn't that the kind of comment that 
would reassure smokers, this is from the tobacco 
industry published in the media, won't that type of 
comment reassure smokers? 

HE. LANE: Objection. 


THE COURT! Sustained. 


BT MR. NTS SEN-. 


Q . Wouldn't that kind of comment be relevant 
in terms of the information available to a smoker 
whether to continue smoki n g o r not t o c ontinue 
t m oking? 

HE. LAKE: Objection. 

THE COURT: Well, I think we're 

getting outside of his professed competence. 


HR. NISSENj Your Honor, I can 


rephrase it. 


EY HR. NTSSENt 


Q. Would this be another piece of information 
that yo u as a historian would consider a fa ctor i n 
t hi e information environment? 
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A. . Yes. As X presented i ri my carefully 
selected group of examples, several scientists, and 
when a scientist speaks, an independent scientist, I 
give that greater weight, because I believe that it 
has greater weight in the discussion. Scientists 
repeatedly said it’s premature to decide on one 
factor on the basis of our scientific knowledge. 

Yes, that's an important theme. 

£ . Wasn’t, it the Tobacco Industry Research 
Committee and the Scientific Advisory Board and 
other representatives of the tobacco industry who 
were consis tently t he ones who were saying there’s 
no cause, there's no link between cigarettes and 
c ancer? Wasn’t it the y w h o constantly said that all 
through the articles that you found i n the f i f t. i e & 
a nd the early sixties, is that correct? 

A. What I regard as interesting and impressive 
is the degree to which scientists responding to each 
other said that. And that tiling that the scientists 
said to each other as they went forward with their 
studies was picked up and was a comment occasionally 
made by the head of the Tobacco Industry Research 
Committee, and on that one occasion by their 
advisory board, which is a group of scientists. You 
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said a spokesman for t h e industry. It is not my 
understanding t h a t t h e y were what you'd characterize 
as spokesmen for the industry. These are scientists 
of universities. 

Q. They were on the payroll of the Tobacco 
Industry Research Committee, isn't that correct? 

A. I don’t know how they were paid. I'm sure 
t he y were compensated. 

Q. Didn't you find in your research that every 
time there was a study, whether it be by the 
National Cancer Institute or any other major- 
organization saying that we find there's a link, a 
cause between cigarettes and lung cancer, that 
somebody, whether it was Doctor little or Mr . 

Hsrlner, came out with a statement disputing it? 
Didn't you find that in your research, Mr. G r a h am? 


MR. LANE: Objection. 


A . Ho. 


BY MR. HIS SEN« 


Q. You didn't find it? 

A. No, I didn't. I was surprised. 

Q. Let me direct your attention to July 13th, 

1937, again Doctor Little in the New York Times, 
questioning the official position taken by t. h e 
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Public Health Service, challenging it, and Doctor 
Little says ’’three years of research by the Tobacco 
Industry Research Committee has produced no evidence 
that cigarette smoking or other tobacco use 
contributes to the origin of lung cancer." 

Isn’t that somebody from the Tobacco 
Industry Research Committee disputing findings of 
other independent scientists that there's a cause 
and effect? 

MR. LAN E : Objection, your Honor. 

THE COURT! Overruled. 

A. As with the o t her examples you cited, t ha t 
is what he kept saying, and you can lift out. and 
distort the size a n d the importance of that. 

In my judgment, and I have read the 
thousands, I don't know if you have, in my judgment 
when you come down to a brief presentation to the 
Court, I included these in the materials in the 
proportion in which I thought they deserved to be 
included. It was a minor note, and I made it a 
minor note in my discussions. I let the scientists 
speak, because they were carrying the debate. 

EY MR. HIS SEN: 

Q. They were carrying the debate, but everyone 
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on the behalf of the tobacco industry every time 
there was a credible study contested it? 

A. That is not. true. Based on my research it 
is suprising to me, I may have gone into this 
expecting something like that, it was suprising to 
me how minor their role was, how infrequently they 
were quoted and they spoke. 

He's found nine or ten, he could 'find 
more. In the perspective of my research, I found 
they were a minor note, they were there, they said 
the same tiling, t h e y did not drive t h e debate. 

Q . It's your opinion that that was minor to 
the public in terms of the information out there, is 
that your testimony? 

HR. LAME: Objection. 

THE COURT: Do I hear an objection? 

MR. LANE: Objection, your Honor. 

THE COURT: Overruled. 

A. The note that the science is inconclusive 
is important. Doctor Little is right that that's 
important. He said it nine or ten times over a 
fifteen year period. 

But in the thousands of things that I 
looked at, important scientists whose credibility 
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couldn’t be questioned, and the reader would see 
that this is a scientist from the Mayo Clinic or 
from Johns Hopkins University, that had weight, and 
they were saying that note and X included that note, 
that’s vitally important. I hope that I gave it the 
weight in my presentation that it deserved, that 
scientists said we don't know yet, we need more 
research. That’s an important theme. 

BY MR. NISSEWt 

0. Wasn’t it important to the public to know 
what t. h e industry was saying in t h e media? 

A . Well, you’re asking me to make a judgment 
about what. ’ £ important to the public, and X d o n ’ t 
know that T — 

y . Wasn’t that your job in this case as a 
historian to pick out those articles that you felt 
in your judgment, Mr. Graham, were those which 
reflected the information environment in the 
fifties? 

A. I thought your question was did I think 
something was important for the public to hear, and 
X don't think I make that judgment. If your 
question was was it important in the debate as I 
followed it, if that was your question, I would give 
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a different answer, because t h a t is my 

responsibility to determine w h a t is important, in the 
debate as it moves. 

What’s important for the public to hear 
seems to be another question. 

Q . What was important to you in picking out 
these articles that you brought before the jury? 

A. Whether as I came to understand the debate 
the science was significant and was treated as 
significantly bearing upon the causal link or the 
question of a causal link, whe t.he r t he evidence was 
convincing, what the problems with it were. 

That was the nature of the back and f o r t h 
as we went through t h e decade, and I’ve tried t o 
bring tha t back and forth s tory to you. 

Q. Wasn't that Doctor L u d m e r e r * s job in terms 
of the medical articles arid scientific debate, or is 
that now your job? 

MR. LANE i Objection. 

I don’t think he can speak to what Doctor 
Ludmerer’s job was. 

THE COURT : I will sustain the 

o b j e. e t i o n . 

E Y MR. NIS S E H : 
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Q. Hr. Graham, did you see the New 7ork Times 
of November 15th, 1957? 

By the way, have you heard of a gentleman 
named H . R . Hamner who was research director for the 
American Tobacco Company? 

A. I don’t believe I've heard of the 
gentleman. 

Q. November 15th, 1957, Doctor Hamner studied 

t.he. smoking habits and mortality of American Tobacco 
Company employees a n d in the New York Times denied 
that smoking has a n y t h i ri g to d o w i t h c a n c e r , a n d 
stated that the existence of such a population is 
that, study makes it evide n t. that cigarette smoking 
psr s e i s not. necessarily or invariably associated 
wit h a hig h e r risk o f lung cancer or diminished 
1o ng evity. 

Would it be important to know what the 
director of research and development for this 
Defendant was saying in the popular press? 

MR. LANE: Objection. 

I don’t know what the title was of the 

article. 

K F. . N J. 3 3 E N : I’m s o rry? 

HR. LANE: I don’t know if the. title 
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was read on the article. 

HE. KIS£EN : Cigarette Links To 

Cancer Denied. 

HR. LANE: I mean the exact title of 

Hr, . Hamner, that's all. 

BY MR. NISSEN: 

Q. Do you remember that article? 

A. I can ask y o u t o s h o w it to me, but if it 
is from the New York Times I’m quite sure that you 
read it accurately and I'm' quite sure I saw it. 

Q . My question is; did you read it, if y o u 

remember? 

A. T f you want me to be absolutely sure, X 
better look at it. But. T ' m w i 11 i n g t o state that if 
it w a s i n the New York Time t a n d if it was o n t h i s 
subject, I undoubtedly read it, and it so u n d e d 
familiar . 

What was the question? 

Q. Was that a minor comment in terms of the 
informational environment available to the public at 
the time? Can you tell us yes or no? 

A. Yes, I can respond to that yes or no. 

Q . Khiclv ii i-t ? 

A . It is yes. 
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What I found was t h a t t he tobacco industry 
spokesmen were -- there could not have been, in a 
set of news stories of the thousand newspapers that 
X looked at, there could not have been five, six, 
seven times when someone identified as an executive 
for a company had something to say, and it was 
i n teres t. in g to me that what I found. X expected to 
found more. When X found these five or six little 
times, you found two of them I think, they were 
always at the bottom of the story, they were 
identified as who they were, so the reader could say 
this is a tobacco industry executive and their 
comment did not move the debate. It was that this 
is not proven, this is not proven , I regarded that 
ai interesting and important. X f X had had time X 
would have told you, but it was a minor theme. 

When I came down to the major thernes, X 
had to make the judgment that it was a minor theme, 
and that scientists had said the same thing in 
better and more impressive ways, so I brought those 
to you. I brought the same information, but in 
different spokesmen. 

C£ • X see. 

Did you read to the jury the headline July 
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6th, 1959 in the New York Times of an article that 
said Tobacco Industry Scoffs At Survey? Would that 
be something important to the public in the popular 
press? 

A, If you could communicate every snippet that 
occurred, that should be sent forward, 

Q. Isn't that of some importance? 

A. It's of some importance, but riot, sufficient 
importance to muscle aside. If I’d c h oseri that or 
any of the others, I would have had t o dr op 
something precious out of here. 

This was hard for me to come down with 
35. I wanted to bring in 100, and I was told that 
the. Court's tine and the Court's patience wouldn’t 
allow me to bring in 100 or 2 00 , so d o w n we came, to 
what I regarded as the core. And those predictable 
things that the industry said in my judgment didn't 
fit the core. This is a scientific, medical 
discussion. 

Q ■ Hr. Graham, are you a scientist or a 
doctor? 

A. No. I'm a doctor. Well, I’m a Fh.D 
d o e t o r . 

Ci • Timothy Hartman, chairman of the Res earch 
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Committee,, this was July 5th, ’68, says tobacco 
industry scoffs at survey. 

Timothy Hartner again, July 7th, just one 
day later, challenged a report of Doctor Harold 
Dorn, and Hartner says that the conclusions were 
unsupported by clinical and experimental evidence. 

Was that another factor that would have 
been of importance to the consuming public? 

A . I thought you read it once and it fits in. 

Q. Two consecutive days? 

A. If you didn't read it twice, if it's two 
separate times that he said that same thing 1 would 
respond in the same way that I retponded to the 
other one in which he said the same thing. 

Q . How about t.h e fact that within one mon t h, 
Hr. Hartner, the president of this group, was quoted 
three times in the New York Times? 

I direct your attention to July 28th, '59 

where Mr. Hartner denies a statistical link between 
smoking and cancer and says our position is a simple 
one. Statistics even when repeatedly publicized do 
not show that smoking causes cancer. We shall 
c o n tinu e to s pe a k up when there's a da n ger t h a t t h e 
public will b e misled, and his position) about b e i n g 
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misled is that cigarettes don't cause lung cancer. 
Isn’t that correct. Hr. Graham? 

MR. LANE: Objection. 

Is that what the article says? Is that 
your question? Objection. 

MR. NISSEN: I'm asking Mr. Graham if 

that’s the obvious conclusion of these three 
articles within one month in the New York Times. 

HR. LANE: Objection. 

THE COURT: Overruled. 

A. My judgment on his efforts to be a ma jor 
player in this debate is that it must have 


trate 

d hi 

m t h a t 

h e 

was 

not a major pi 

a y e r - 

i n 


d e b a 

te. 

h e did 

11 o t 

h a 

v e major news. 

h e h 

ad 

the 

p i e c 

e of 

n ew s , 

h e 

had 

the same c om me 

nt , 

i‘! e 

mad 

I ’ d 

h a v e 

b r o u g h 

t t 

ha t 

to the group i 

f I 

had 



endless time. He could not become a major player. 

It must have frustrated him. 

BY MR. NISSEN: 

G ■ He kept trying, didn’t he? 

A. It’s .my impression that he did. 

G • Now, how about the headline. May 17th, ’55, 

S m it! k e / C a n c e r Tie Termed Obscure? 

A . That's, one I * d like to s e e . You said 
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headline,” and I * d like to see it.. 


Headline of the article. 


A. The heading. 

Q, Yes. Heading. 

A. It wasn’t headline news. 

Q, No. Heading of the article, though, in 
bold print. 

A . Yes. It’s t h e same minor note, a nd I see 
it there. It is in this case rather prominent at 
the top of the table, at the top of the column, 
you’re right.. Clarence Cooke Little, was usually 
till'd on at the bottom, 

This story is basically about $ 5 0 G , 0 00 in 

research support that was allocated, 

o. The headline of this article. Tobacco 
Indu s try Upset By Link To Cancer - Starts 0 wn 
Fes e h r c h . Is that the heading of that article? 

A. Well, you're right. 

£ . I’m asking, if you could for the moment, 
you’ll have a chance to go into great detail I’m 
sure, is that the heading of that article? 

A. That is the heading of the article. 

\i. Okay. Mr. Graham, October of '53, James 


Richards, the president of the T o b a 


Institute, 
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challenged an American Fublic Health Association 
resolution which suggested that excessive cigarette 
smoking is a major factor in disease. 

Now, this is James Richards of the Tobacco 
Institute who in that article said the resolution, 
obviously the result of another effort by 
a nti-s moking groups to get other backing for its 
a n ti-t o b a c c o campaign . 

Did you read that article, if you recall? 


x e s or n o. 


a g a 1 ft < 


MR. DANE; Can we h a v e the date 


MR. HISSENi October 23rd, ’5' 

A. That is in the New York Times? 


Ei MR. KISSED: 


w • see, sir. 

Do you recall it? That’s my question. 

A. I would ask to see it., but it sounds very 

much like I have read it, and you have selected 
again an interesting case where the news story -- 
most of these news stories made about three points, 
some of them made six and seven, but they made more 
than one. This one made a statement a b out the 

A m e ric a n Canter Society h a d decided to issue a 
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warning, that’s the big news. T selected that. In 
my judgment that’s the big news to the reader. The 
reader looks at the story, American Cancer Society 
cautions about cigarettes, down in the story there 
are two or three other players dying to get in there 
and say something. If they are saying something 
predictable they’d been saying all along, I had to 
drop something out. I gave you the nugget of the 
s t o r y . 

2: . What you dropped out is each and every 
statement by t. h e tobacc o industry, you d i d n ' t read 
one of them to the jury on Friday, did y ou ? Yes or 
no . You d i dn ' t read one of then:? 

A. I don't believe I read one of then;. 

Vi • IJ O' w — _ 

A. Idon’t k no w ho w ma n y t h i n g s I read, f ou r 
o r f i v e . 

Q. December 5th, 1959, Robert Hawkette of 
Tobacco Research Committee challanged Doctor Oscar 
Auerbach’s tissue studies. 

By the way, were you aware that Doctor 
Auerbach was considered an expert by the Defendant's 
expert, D o c t o r M c K u g h ? 

HR. LAKE: Objection. 
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1 A . I d o n ' t know anything about t h a t . 

2 EY HE. KISS Eh-! 

3 Q. Mr. Hawkette of the Tobacco, if I can read 

4 it right. Research Committee in this New York Times 

5 article indicated that Auerbach's observations first 

6 publicized in '56 have not been since accepted by 

7 many other pathologists. 

6 Isn't t his again a tobacco representative 

9 disputing well recognized scientists? 

10 A . Mr. Nis s e n, you and I could consistently 

11 disagree a bout which is the important part of the 

12 article. The important part is the Auerbach 

13 studies, and I brought my studies forward. 

14 v. Let me ask you this. 

15 Is it your testimony that it's n o t 

1 £ important that tobacco representatives are dis puting 

17 each and every study by well recognized medical 

18 authorities sue hi as Doctor Auerbach? Is that of no 

19 importance? Can you answer that yes or no? 

20 A. That would be important if it were true, 

21 but it is not true that they rebutted every one. 

22 They didn't rebut even half. They didn't, get a 
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g ot to say anything, and they always said the s a m e 
thing, which wasn’t really a rebuttal. To rebut is 
to say it's wrong. 

They generally said Doctor Clarence Cook 
Little and tobacco research people said we need more 
research. They didn’t say it’s scientifically 
wrong. 

£ . They called it loose talk disagree merit, 
didn't they" 

A . I remember that phrase* 

Q. Arthur Godfrey called it applesauce. Are 
you aware of that? 

HR. LANE: Objection. 

THE COURT: Sustained. 

E" HR. HI SEEN: 

Q . Ail through the fifties, and I'll direct 
your attention to just a f e w more, December 61 h, 

’59, Doctor Little again, with respect to Doctor 
Bernie’s article, the then Surgeon General of the 
United States, Doctor Little said scientific 
evidence is accumulating that conflicts with or 
fails to support the tobacco — that tobacco smoking 
causes lung c a n cer. 

Isn’t t his again a state m e n t by a me m be r 
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of th e tobacco Scientific Advisory Board tha t. 
there’s no causation? Can you answer me yes- or no? 

A. It’s an excellent example of an article in 
which 1 think the news is the Surgeon General of the 
United States cautioning the public against tobacco 
smoking, and you think the news is this repeated 
m i ri o r thing. X think I ’ m right about that. Surgeon 
General Eernie is the news here. 

THE C 0 U E T : whafs the heading of t. h e 

article, please? 

MR. NIS S E K : Controversy In Lu n g 

Clears Up Again Over The Statistics, Industry 
Rep1ies is the next u nder which Doctor Little 
c o m m e n t s . 

E Y MR. N I S S E N : 

0. November 10th, ’61, Doctor Little gave a 

speed) that, w a s referred t o in t h e New York T i m * s 
and said no one knows what part, if any, smoking 
plays in causing lung cancer, but new evidence tends 
to throw doubt on rather than support the charge 
against smoking as a major causative factor. 

Now, here’s another, I don’t know what 
n '.i m b e r it is, e i g h t h , rii n t h , tenth reference to the 
N e w Y o r k T i m e s a 1 o n e by Doctor Little. 
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Would you agree with that? 

A . T don’t know about t he number, but I would 
agree that's him again. Sounds like it is. 

Q. Did you ever hear of Robert Hyman, former 
Chairman of the Board of the American Tobacco 
Company? 


A. I’m not sure that I know that name. 

& . Mr. Hyman was. quoted, referred to in the 
Hew York Times, March 5th, '62, and t h e a u t h o r of 
the report which alleged that 11,000 factory 
employees at: American Tobacco Company who * m o k e d 
mo re t h a n average had a 1owe r death rate from c a n c e r 
than the general population. Hyman reported that 
h i s findings wire contradictory t o t he h y pot h e sis 
that cigarette smoking per s e is causally related to 
increased mortally interest from all causes, f r o m 
respiratory tract cancer or from heart disease. 

Did you read that article? 

MR. LANEi Can I have the date on 

that, please? 

A. I believe I remember that. Mr. Hyman was 
trying to become a major player and tie reported some 
research. As I recall, about a week later it was 
called i n t o q u e s t. i o n a n d dropped out. T t w a s 
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another effort to get in t his big g a m e, and didn’t 
seem to succeed. It's not a major research report, 
and it seemed to be flawed, as I recall that 
particular event. 

BY MR. NISSEN: 

Q. The heading of this article in New York 
Times was Study, Contradicts Smoking Death Line. 

A. Yes. It was a week or two later when 
certain problems with that, study started to come 
out, and I would think that it probably embarrassed 
him, but it was a minor episode, not a major 
e p i s o d e . 

MK. LAME : Can I have the date on 

i t? 

MK. NISSEN i The date? March 5 th, 

' 62 . 

EY MR. MIS SEN i 

Q. He was Chairman of the Board of the 
American Tobacco Company, wasn’t he? 

A. I d o n’t know. 

MR. L A N E t Objection, your Honor. 

BY MR. NISSENj 

Q . Did you see his videotape played t o' t h e 
j u r y ? 
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A . I saw — whose videotape? 

Q . Mr. Hyman. 

A. I saw no videotapes, except the videotape, 
excuse me, of Edward R . Murrow’s documentary. I saw 
no videotapes with anyone connected with this trial, 
if he was connected. 

Q. In April 19th, 1963, the tobacco industry 

in a New York Times article made a strong plea for 
scientists not to accept as conclusive reports that, 
cigarette smoke caused cancer. 

Doctor Little, now we’re into 1963, he’s 
been writing articles, I believe, for new seven or 
e i g l'i t years, reported or quoted i n t he New Yor k 
Times, that is for a number of years, April of ’63 
Doctor Little was quoted as saying it is at present 
scientifically unwise and indeed may b e harmful to 
attribute a simple definitive causative role t any 
one constitutional or environmental factor ox to 
attempt to assign some degree of importance. 

Do you remember that article? 

A. Is that the New York Times? 

U. Yes. ■ 

A. If it’s the New York Times a n d if it has to 

do with tliis subject, then I read it, av.-d it sounds 
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to me by your account he’s making it about once a 
year wit h that note that he always says. 

y . October of ’63, in the New York Times, 

October 3rd, Doctor Jacob Cohen and Mr. Robert 
Hyman, challenged that cigarette smoking is 
statistically associated with death from lung 
cancer. In that article Doctor Cohen and Mr. Hyman 
pointed out that the effects of urban living, 
nervous tension, social stress, heightened metabolic 
activity, restless personality and accelerated rate 
of living were factors in lung cancer, and the 
heading of that article is to the Chairman of t h e 
Hoard of Ame ric a n Tobacco Company a nd t his Doctor 
Cohen, the two doubt smoking is cancel' caused, this 
it October 3rd of 1963. 

ME. LANE: Khat paper? 

HR. HISSEN: New York Times. 

MR. LANE: What's the question? 

EY MR. NTS SEN: 

Q. Well, would this have been of significance 
in terms of your search for that information which 
you considered in your judgment to be important to 
the public? 

A. Not sufficiently, not sufficiently. There 
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is an industry executive identified as such trying 
to become a major player in a scientific medical 
controversy, and in my judgment he didn't make 
himself a major player, though I'm sure he was 
trying to. 

Q. Did you know that Mr. Hyman said he knew 
more than the Surgeon General? 

MR. LANE: Objection. 

THE COURT: What’s the question? 

A. I didn’t know that. I didn’t know he said 
that. That would discredit him a bit, and I t hin k 
his stock, whatever it was, would drop a little 
lower after that. 

Ei MR. NTS3EW: 

0, We’re into 1965, January, George Allen, 
then the president of the Tobacco Institute, at this 
time denied that cigarettes are a health hazard as 
he commented on the January 11th meeting on smoking 
and health. He said that no scientific offer of new 
scientific data was produced. 

Do you recall that article? 

MR. LAKE: I object. 

There's no foundation whether he read it. 
It appears to be beyond the period from which he 
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I 1 testified. 

2 THE COURT: Let's g?t the time and 

3 place of this. 

4 MR. NISSEN* The time, your Honor, 

5 was January 13th, 1965 in the New York Times. 

6 THE COURT! Did you carry your 

7 research through that date. Doctor? 

E THE WITNESS! I did carry it through. 

9 THE COURT! Do you recall this 

10 article? 

11 THE WITNESS: I believe I do, sir, 

12 recall that article. 

13 You notice that he's identified by the 

14 reporter as Tobacco Institute. It would be my 

15 judgment that an American reader seeing that a 

16 doctor is from the Mayo Clinic wou1d weigh that in 

17 one way, arid that when a Tobacco Institute official 

18 says someth irig that is expected he would say, no 

19 surprise to it, I didn't think that had the weight 

20 to get into the story. It has some weight, but it 

21 doesn’t have the sort of weight that an independent 

22 scientist would have. That was my judgment. I 

2 3 d o n't t hink I w a s wr o n g about t h a t . 

*1 

2 4 EY MR. HISS EM: 
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Q . April 14th, 1965, New York Times. The 

heading of the article. Cigarette Study Draws 
Rebuttal, US data again challenged by Philip 
Morris . 

Do you remember that one? 

A. That’s the spring of '65? 

Q. Yes. 

A. I don’t specifically remember it. I'm sure 
they were doing the best they could to say something 
in the wake of the 1964 Surgeon General’s Report. 
This is several months later. 

G • Mr. Graham, you’ve been talking about 
articles in various newspapers, magazines today and 
you did Friday, correct? 

A . Yes . 

G ■ Would you agree that part of t he 


1 7 
18 

19 

20 
21 


*1 * 


& 


2 3 

2 4 


information environment in the fifties ana sixties 
included the advertising and promotion of the 
American Tobacco Company and other cigarette 
manufacturers? 

A. I don't know what information environment 
is, but if you mean the total information supply, 
information of any kind? 

G* Available to the public? 
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A . Available to the public. A lot o f t hin gs 
quality for that. I guess that qualifies with a lot 
of other things. 

Q . What else qualifies? 

A. Well, I was more interested in high quality 
news reporting of serious talk, that's not paid ads, 
that's something the reader in my judgment would be 
very -- ought to be very interested in. 

Q. You pointed to no article or blow-up of an 
article and referred to it specifically with respect 
to criticism by representatives of the tobacco 
industr y on Friday? 

A. I presented — we presented no blow-up of 
such an article, if t h a t was your question. I t hin k 
that’s right. 

Q. And you p oin ted t o n o blow-u p of a n y 
advertising by American Tobacco Company on Friday, 
did you? 

A. Well, that would have been outside. 
Advertising was not a part of my research. My 
research was what was news media and public 
discussion. Advertising is in a different channel. 

7 t runs in a different c h a n n e1 t h a n t he channel I 
Was e x aminin g . 
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1 

C». Were you asked to pro vide research as a 


2 

historian into t he information environment with 


3 

respect to tobacco smoking and health? 


4 

Let me strike that. 


5 

When Mr. Lane asked you did you check out 


€ 

the Boston Globe and the Surgeon General's Report, 


7 

you answered my search method was to look at 


6 

everything that had to do with smoking, cigarette 



smoking, lung cancer and health. 


1 0 

Mow, was that your — 


1 1 

A . That's the context there I don't see. 


i 2 

Fiobably I hope above that I had indicated that what 


■* -N 

X 0 

I mean by everything is everything in 'the news 


1 4 

media, the main channels of national discussion of 


7 r k 

J. v* 

ne w s. I hope that X said that, because that's what 


1 6 

X intended to say. 


3 7 

Q. Weren't ads in the media also? 


1 8 

A. Ads are in the media, but they were not in 


19 

the news channels of discussion of news, that's in 


20 

one part of the paper. The magazine ads are paid 


21 

ads, anybody can see them over to the side, and they 


22 

are doing their own thing over there. I was 


2 3 

interested in the channel of serious discussion in 


2 4 

prose . 
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1 Q . Are y Ci u familiar w i t h the Frank Statement 

2 To Cigarette Smokers? 

3 A. Yes. 

4 Q . And are you aware that that was published 

5 in some 500 magazines and newspapers across the 

6 nation? 

7 A. X thought that I’d seen repeatedly that it 

8 was published in 275 newspapers. It would be my 

9 understanding it was broadly published in 

10 newspapers. 

11 C> . In magazines as well? 

12 A . X frankly never - - I don’t think I saw that. 

13 it was published in magazines, and I did not see it 

14 in magazines. I s a w it in several newspapers. It 

15 was in both t he Boston news pa pe r & . 

16 Q . Did you come across the Frank Statement in 

17 your own search? 

A. Yes, X did. One comes across it. It's a 
full page ad. 

Q • And in that ad the Tobacco Institute which, 
by the way, was founded by Mr. Hahn, a lawyer from 
Chadbourne S Farke — 

M F, . LANE : Same objection, y o u r 

Honor, t think, as to the attribution, 
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THE COURT: Yes. T h at doesn't appear 

to be in evidence at this point. 

HR. LANE: I think also it's not the 

Tobacco Institute, your Honor. As we discussed 
before, it's a different organization. 


THE COURT: Whatever. I will sustain 


the objection. 


EY HR. NISSENj 


£;. The Tobacco Industry Research Committee. 

Did you see in t h a t Frank Statement, the statement by 
the industry that "we believe the products we make 
are not injurious to health"? 

A . I’d like to refresh my mem ■:> r y , t. h o ugh. It 
won ' t take but. a moment.. 

HR, NISSENj Your H on o r, m ay I? 

THE COURT: Sure. 

(Fa us e . ) 

A. All right. These look to be the same. 

This is from the New York Times, January the. 4th, 
that's certainly it. 

What part were you directing my attention 


EY MR. NISSEN: 

0 • "We believe the products we ma ke are not 
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injurious, to health.” 


A . 

W h ere 

c- 

(Indie 

A . 

Yes, I 

Q • 

You’re 

a ppeared 

in the 

as well? 


A . 

It did 

0 . 

And at 

indicates 

"this 


You’re aware, Mr. Graham, that this 


0. And at the b o 11 o m of the statement it 
indicates "this statement is being issued because we 
believe the people are e n ti11e d to know w he v e we 
s t a n d o n this, matter and w h a t we i n t e n d t o d o a b o u t. 
it”? 

A . That's, what it says. 

C? . Correct? 

A . Yes. 

Q. Over t h e fourteen years t h a t you reviewed, 
information in each and every instance of quotes 
from the industry they disputed the cause between 
cigarettes and lung cancer, correct? 

A. If your question is when I saw statements 

by the industry they disputed the link, you're 
right, I c a n ’ t t h ink of a single statement in w h i c h 
they confirmed the link. They disputed the link 
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whe n they spoke; they, aiiiorig others. 

Q . And at no time did the industry through 
your search admit that there was a link between lung 
cancel' and cigarettes? 

A, Not that I saw. Not during this period. 

Q. Do you know Mr. Preston Leake, the 
vice-president and director of research and 
development of American Tobacco Company? 

M F. . LANE: 0 b j e c t i o n . 

THE COURT : He car. be asked if he 

k r> o w s him. 

Do you know him ? 

THE WITNESS: Last night I met the 
ge n 11eman in t h e hallway, it's a very n a rr ow 
hallway, a n d he introduced himself. I've never met 
him before . 

EY MF . HIS SEN: 

Q. What hall way? 

A. In the hallway where I was working with the 
lawyers unpacking my boxes, and the hallway there, 
arid here's this tall gentleman. 

Q. He's here in court this morning? 

A. I don't know. I only met him briefly, and 
I might not even recognise him. 
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~l 1 

Q . What ha 11w a y ? Where? 


MR. LAKE: Objection. 

3 

A. It was in a building nearby. I'm 

4 

disoriented. It’s very close to here, within a 

5 

block. 

6 

BY MR. NISSENi 

7 

Q . It was in a law firm, correct? 

8 

A . Yes,, 1 a vi offices. 

9 

Q. And Mi. Leake was there? 

I 0 

A . I met him in the hallway. 

1 i 

w . A nd were you aware that Mr. Leake as of 


19 6 8 oil b e h a 1 f of American Tobacco Company testifie d 

i 3 

that he still adopted t h e Frank Statement? 

1 4 

M R . L A W E ; Objection, y o u r H o n c r . 

1 S 

ME. NISSEH: It’s been read into 

1 6 

evidence, your K o n or. 

1 7 

THE COURT! It’s beyond t he scope of 

16 

t. h e examination of this witness. 

1 ? 

HR. NISSEHs I’ll move on, your 

20 

Honor. 

2 1 

THE COURT: Do you contemplate much 

22 

more cross examination? 

2 3 

MR. NISSENi Moderate. T'm through 

~i 


_i - 4 

m os t of it, your H o nor, but it still c o u i d b e 
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perhaps fifteen or t w en t y minutes o r s om e. t h 1 n g i n 
that range, perhaps longer. 

THE COURT: Let’s take the morning 


recess . 


(Jury excused from courtroom.) 

THE COURT: May I see counsel 


briefly? 


{Side bar conference. ) 

THE COURT: We’re getting into t It e 

area, of excessive repetition here. I think I'll 
suggest you get on to something different. 

MR. HI SEEN: Sure. 

THE COURT: Either the point is made 

or it will never be. 

MR. ■ NIS 3 E N : Okay. 

; W h e r e u p o n , a recess was taker: from 11:00 
to 11:20 o’clock a . m . ) 

THE COURT: You wanted to see me? 

(Side bar conference.) 

MR. INGE: Your Honor, if I took 

longer to think about what I want to say I might say 
myself that, it was silly, but I have to speak now. 

There's a person who’s beer: speaking wit h 
Preston Leake right outside t h e c. o u r t. r o o m d <:> o r w h o 
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has been smoking a 

cigarette. And 

it's ha rd for me 

lo imagine that that is just -- that given the 

nature of the case 

that doesn't have some point to 

it. 



THE 

COURT t What am 

I supposed to do. 

forbid him to smoke 

or forbid Mr. 

Leake to speak to 

him? 



MR . 

INGE: It’s in 

very clo se 

p r o x i m i t y to w h e r e 

the jurors ente 

r and exit., a n d I 

k n o w they have a r i 

ght to Eiitoke, but it's 

tantalisingly close 

to the jurors. 


1 don’t know if that’s a 

statement of some 

>i 

vC 

♦D 

-'“i 

I’m just, t h i Vi k i n g t o o m u c h . 

THE 

COURT: I think 

per li & p s it’s a 

fertile imagination 

* 


MR . 

IK G E: Perhaps, 

y o u r H o n o r . 

THE 

COURT: Even if 

w h a t y o u say is 

so, I don't think I 

could prohibit 

it without some 

sort of conclusive 

thing. I mean 

if he was marching 

up and down wearing 

a plaque that 

says what 

cigarettes will do 

to your health, 

I think I might. 

MR . 

BEZANSON: What 

are you talking 

a b o u t , b y t h e w ay? 



M R . 

INGE: Who? 
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ME. EEZANSON: No. What? 


MR. INGE: I’m talking about that 


some apparent associate of Preston Leake is smoking 
in close proximity to the jurors’ accessway into the 
courtroom, that's what I’m talking about. Whether 
or not that constitutes — let me bring up one other 
point since I am here. It's something that’s 
troubled me throughout the trial. 

I’ve been continually hearing r e a c tio n s, 
and I know they are natural things, but I hear 
snickering on the part of the defense counsel a n d 
they, of c o u r s e, are seated closer to the jury, and 
we fin d it mor e than just irritating. 

THE COURT: They shouldn't do that. 


nickered. 


ME. NISSEN: I don’t recall that I 


MR. INGE: I’m r»ot: sayi ng you're 


conscious of it. 

THE COURT: You’re a habitual 

snickerer, because I can see from here, so watch out 
for it. 

Actually they hurt themselves more than 
you. Just be c a r e f u 1 y ou d o n’t cl o a n y s n i c k e r i n g 
y o u r s e 1 f . 
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MR. WIS S E N; I try to remain as 
passive as p o & s ib1 e . 

MS, L U M 5 D E N : Can the record reflect 

who you’re referring to has a habitual snickerer? 

MR. NISSENi Lest it be considered 

us, your Honor. 

THE COURT* Mr. Sheffield. 

MR. SHEFFLER : .T apologize, your 

Honor, if I ’ ni a habitual snickerer. 

THE COURT: You’re a very discrete 

snickerer, but snickerer it is. 

Let's get on to something serious, o r 
r e 1 a t i v e 1 y s e r i o u s . 

(End of side bar c o n f e r e nc e . ) 

THE COURT: Are the jurors here? 

(Jurors present at 11:25 o’clock a.m . ) 


t ait e d again. 


THE COURT: All right. Let’s get 


MR. NISSEN: Shall I continue? 


THE COURT: Please do. 


MR. NISSENi Thank you. 


BY MR. HIS SEN: 


C: • Mr. Graham, you were b r o u g h t t o Federal 
C o vi r t t o testify in the Kotler case in part, to talk 
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about t. h * trends and developments that, contributed 
to the popularity of the cigarette, correct? 

A. You mean -- 

0. Let me rephrase it. 

Did you ever see a statement summarising 
your testimony provided by the attorneys for 
American Tobacco Company? 

A. I’ve both seen it and heard it. 

vi - Y o u have b o t h seen it and heard it? 

A. Yes. I believe that I have seen it. It’s 
my recollection I've seen it. I’ve certainly heard 
it read to me over the phone. 

0 • In that state rn e n t it s a y s i n p a r t , ” D c c tor 

Graham is expected to testify — — ” 

HR. LAKE: I object, your Honor. 

Can we be heard at the side bar on this? 

(Side bar conference.) 

HR. LAKE: What he’s reading from is 

a statement prepared by all of defense counsel. It 
talks about Doctor Graham, and it is setting forth 
what at that time -- he’s read it, I have no 
problem, but why should It be used against him? If 
the strategy changes 

THE COURT: We don't know what the 
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MR. NISSEK i I think what's proper is 


for Mr. Graham -- 

THE COURT* He doesn’t say he saw 
it. He said he’s read it and heard it. At least 
he’s heard it. 

MR. NISSENj Thank you. 

(End of side bar conference.) 

E V MR. N 7 . S S E K .• 

Q• Mr. Graham, my question to you now is; 
w o v. 1 d y «:• u a g r ee that c o n t r i b u t i n g to t h e p o p u 1 a r i t y 
o- the cigarette over the yea rs was in part t he 
a d v e r t i s i T: g b y the m a n u f a c t. u r e r s o f t h e cigarettes? 

HR . L AHE* 0 b j e c tio n. 

THE COURTt Sustained. 

That's be yon d the scope of his d i r e ct 


e y. a m i vi a t i o n . 


MR. HISSENi Well, your Honor, if I 


may try another question. 


BY MR. NISSEKi 


Q. You say that you did some analysis of the 
forties, correct, Mr. Graham? 


Certainly some extensive examination of t!o 
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fifties? 


A , Yes. 


fi. In performing that analysis in terms of the 
historical information environment regarding smoking 
and health, did you from time to time see any of the 
advertisements of the manufacturers? 

HR. LANE: Objection. 

THE COURT: Overruled. 

A. I front time to time did. 

BY HP. HI S3 EH: 

£ • They, in fact, were on the same page as 
some of these articles you've been testifying about 
as well, correct? 

A . Sometimes. 

0 . • r n t h e same papers on the same pages? 

A . Sometimes. Not usually, but sometimes. 

Q, Arid would you agree that spokes people on 
behalf of tobacco companies in the forties and 
fifties, for example such as Joe DiMaggio — did you 
ever hear of Joe DiMaggio? 


A . Yes. 


questioning. 


HR. LANE: Objection to this line of 


THE COURT: I haven't heard the 
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question yet. 

What’s the question? 

EY MR. NISSEN: 

Q • My question is, first of all, have you 
heard of Joe DiMaggio? 

THE COURT: His answer is yes. 

EY MR. HISS EH: 

V > 0 o you have an opinion, M r. G r a h a m, w h e t h er 

c; i not Joe DiMaggio was a credible s p o k e s m a i ,• for t h e 
tobacco industry? 

MR. L A WE : Objection. 

THE COURT: Sustained. 

EY MR. HISS EH: 

0■ Do you have an opinion whether or not 
statements by Joe DiMaggio available in the 
magazines and newspapers that you've talked abou t 
was a factor in terms of the information environruent 
available to the public? 

MR. LANE: Objection. 

THE COURT: Overruled. 

Answer yes or no as to whether you have an 

opinio 11 . 

A• Is that the question, whether I have an 
o p i n i o n as to whether that was in t h e i n f r m a t i o n 
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environment? Yes, 

EY MR. NISSEKi 

Q. All right. Did you see particular ads - - 
THE COURT: What’s the next 

question? What is your opinion? 

BY MR. NXSSEN: 

Q. What is your opinion? 

MR. LANE: Objection. 

THE COURT: Overruled. 

A . If you mean by information enviro n m e n t. t h e 
totality of all information, it is my opinion that 
tha t. ad was a part of that totality. 

E Y M K . K I S S E N : 

Q. • Well, I show you, if I may, these ads. Time 
Magazine, back of Time Magazine, 194 0 , Joe DiMaggio 
(Vi a n d i n g ) . 

A. Which one is Joe DiMaggio? I should 
recognize Joe DiMaggio. This is Joe DiMaggio,yes. 

Q. I show you this ad referring to Joe 
DiMaggio. 

A. That's Joe DiMaggio. 

Q > In the ad Joe DiMaggio says "I've smoked 
Camel's for eight years. They have the mildness, 
that counts with me." 
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ME. LAKE: Objection, your Honor. 

THE COURT: Sustained. 

EY MR. NISSENt 

C • I’d like to show you -- let me ask you, Mr. 
Graham, would this type of ad be a factor.in the 
information environment? Do you have an opinion -- 

MR. LAKE: Objection. 

E Y M E . N I S S E K : 

£: • — with reference to people taking up and 

continuing em o k i n g? 

ME. LAKE: Objection, your Honor. 

THE COURT! Overruled. 

A - As you — as we have, I think, agreed t o 
the definition, information environment is. the 
totality of all scraps of information. I agree that 
that's, i n that so defined envir o n m e n t . Y o u r 
question, would that influence be with respect to 
smoking, and I don’t have an opinion about that. 

BY MR. NISSENi 

C! • Did you see in your research of the forties 

ads which stated "more doctors smoke Camel's than 
any other cigarette"? 

MR. LAKE: Objection. 

THE COURT: Sustained. 
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E Y ME. 14 I 5 S E14 : 

Q. Did you see an ad for Camel's that talked 
about the T-scene in your research? 

MK. LANE: Objection, your Honor. 

THE COURT: Sustained. 

BY MR. NTSSEN: 

£’ . Did you come across ads, Mr. Graham, in 
your search from stars such as Ed Sullivan, Ro na 1d 
Reagan, Steve H c £ u e e n, did you come across any of 
those ads? 

MR. LANE: Objection. 

THE COURT: Overruled. 

«• Not -- I don't remember a n y of t ho s e 
particular ones, but I saw ads. 

THE COURT: End of the answer. Next 

q u e s t i o n . 

Ei MR. KIS3EN: 

w • Did you come across any ads from John 
Wayne? 

MR. LANE: Objection. 

THE COURT: Overruled. 

A. I don’t recall that much on — 

THE COURT: Okay. Next question. 

MR. NIS S EN: May I approac h t he 
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witness, your Honor? 


THE COURT! Yes. 


BY MR. NTSSEN: 


Q. X show you an ad with Ed Sullivan and ask 
you, Mr. Graham, if that refreshes your 
recollection. 

MR. LANE i Objection. 

THE COURT: He asked if it refieshes 

his recollection. 

BY MF. . NISSEHt 

Q . If you saw that. 


MR. LANE: Objection 


X don't believe X saw that 


BY MR. NISSENs 


X s ho w yo u a n ad with Ronald Re a 9 a n 
D o y o u remember s e ein g that? 


A . X did see that. 


MR. LANE: Objection. 

THE COURT: He says he saw that. 


BY MR. NISSEN: 


Q. In your research as to the trends in 
development that contributed to the popularity of 
the cigarette, did you look at in the fifties the 
television media as to what information was b eing 
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sent t.o th e pub 1 i c on television? 

MF. . LAME; Objection. 


THE COURT: Overruled. 


A . No . 


BY MR. NISSENt 


Q . You didn't. 

Do you have an opinion, Mr. Graham, 
whether or not the television media was a media t h a t 
was -- let me strike that. 

Were you aware that. Mr . Kotler wa t c hed 
television from time to time in the fifties? 

HR. LANE: Objection. 

THE COURT: Overruled. 

A. Ho, I have no knowledge of Hr. Kotier. 

EY HR. NTS SEN: 

0 . Do yo u kno w whe t e Mr. Ko tie r was in 1^51? 


£. Do you know where he was in 1954? 

A. No. 

Q. By the way, did you read any of the 
testimony of Mr. Coveny? 

A . No. 

£ . Would it have been of any importance to you 
as a historian to know some of t h e family a n d 
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p e r s o n a 1 values, of George Kotler ’ s era growing up i n 
t e rms of interpreting the information environment? 

MR. LANE: Objection. 

THE COURT: Overruled. 

A. I don’t know Hr. Kotler, but I think that 
any information that a historian can gain is 
potentially helpful. 

ET MR. NISEEN: 

Q. But you didn’t read that deposition of Mr, 

C o v e n y ? 


N r were y o u given it? 


A . 

N o . 

W ■ 

H r 



rt « 

ri v , 

w ■ 

Did 


w ■ 0id you read Hr. Kotler's sister's 

depoeition ? 

A . N o . 

0 * How, f r om your own knowledge, wer e you 
aware of a man named Arthur Godfrey? 

HR. LANE: Objection, your Honor. 

THE COURT: Overruled. 

A. Yes. 

BY MR. NTS SEN: 

Cr - C o u 1 d you tell the jury a little bit about 

Arthur Godfrey ? 
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MR. L A H E : Objection, y o u r H c n o r . 


THE COURT: Sustained. 


BY HR. NISSEN: 


Q. Do you know from your own information 
whether or not Hr. Godfrey was a spokesman for 
Chesterfield during the fifties? 

MR. LANE: 0 b j e c tio n, your Honor. 


THE COURT: Sustained. 


BY HR. HISSEH: 


C; ■ Mr. Graham, did A r t h u r Godfrey contribute 
in terms of his appearance on tcievi sic n t o t. hi e 
information environment available to the public? 

HR. LAH E : 0 b j e c ti o n, y our Honor . 

THE COURT: Hell, I think we need a 

preliminary question, whe t.her he paid any attention 
to whatever it was that he did. All we k n ow is that 
this witness has heard of him, then you have a 
little more about what study he made of his 
activities. 

BY HR. NISSENi 

G • What information did you derive about 


Arthur Godfrey? 


MR. LANE i Objection. 


THE COURT: With respect to his 
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presentatio n s ? 

HR. NIS5EN : Yes, your Honor , with 

respect to his presentations as to any cigarette 
product. 

HR. LANEi In this case? 

THE COURT: At any point. 

A. I encountered in my research some news 
stories about Arthur Godfrey in connectio n with 1ung 
cancer and smoking. 

E Y HE. H I S S E N : 

£ • All right. And were you aware that he made 
certain statements on television with respect, t o the 
safety or no n-s a f e t y of smo k i ng? 

HR. LANE: 01- j e c 15 o n . 

THE COURT: Sustained. 

Wait a minute. 

Yes, I'll sustain the objection. 

BY MR. NTS SEN: 

£ * ^ i <3. you form an opinion whether or not 

statements by popular TV personalities comprised 
part of the information environment to the public in 
the fifties? 

MR. LANE: Objection, your Hon o r . 

THE COURT: Sustained in view of his 
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prior a n s w e r . 


MK. NI S S E N : I'm sorry, your Honor? 


THE COURT? I sustained the 


objection. 


BY HR. NISSEN; 


Q. Could you tell us about the stories you 
read about Arthur Godfrey? 

ME. LAKE: Objection. 


THE COURT: Sustained 


E V HR. N I S 3 E N : 


Q • Do you know whether or no t there were a ny 
c oni m e n t s a bou t risks of s roeking i n the articles you 
read with respect to Arthur Godfrey? 

HR. LANE: Objection. 


THE COURT: Sustain the objection. 


EY MR. NISSEN: 


Ci • Mr. Graham, did you learn from your search 
that John Wayne arid Arthur Godfrey and Ed Sullivan 
all died of lung cancer? 

MR. LANE: Objection. 


THE COURT: Sustained. 


E Y ME. NIS S E N: 


Q • Hr. Graham, you testified, I believe, t ha t 
s significant to you that the AMA, that is the 
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American Medical Association, w h a t they were saying 
about smoking and health in the fifties and sixties, 
that would have been important to you? 

MR. LANE: Objection, your Honor. 

THE COURT: Overruled. 

A. The AMA is an important national 
organization. That would have been important, yes. 
El ME. NTSSEN: 

Ci < Were you aware prior to giving your opinion 
i 11 court t h a t t h e American Tobacco Company arid other 


tobacco companies through the Tobacco Insti tut 


e were 


m a k i ii g sizable c o n t. r ibutions to the A M A ? 

ME. LANE; Objection. 

THE COURT: Overruled. 

W ere you aware of that? 

THE WITNESS: T believe in one or t w o 

stories T did see the stories saying that t h e AMA 
had received some research funds, but I don't have a 
clear memory of that occasion. 

BT MR. NISSEN: 

Q. Do you recall that it was ten million 
dollars? 

A • I don't recall the number, 

0 • Were y o u aware t h a t in a memorandum fro rn 
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the presidtnt. to t h e Tobacco Institute in 1371 - - 

HE. LAKEs Objection, yo u r Honor. 

THE COURTj Show it to him and see if 
he ever saw it before. Don’t read it. 

A. Did you say 1971? 

BY MR. NISSEN: 

Q. Yes. 

Were you aware of any comments by t he 
president of t h e Tobacco Institute w i t. h reference to 


1 0 

the 

AMA? 



i i 


A . 

N o . 

That 

1 2 

the 

area 

o f my 

res 

1 3 


C; • 

0 k a y . 

We 

1 4 

AMA 

o w n e d 

subs 

t a n t 

1 5 

f u n 

d ? 



1 6 




MR . 

1 t 




THE 

1 6 

BY 

MR. NISSENs 


19 


Q • 

Would 

i t 


0 kay. Were you aware, Mr. G r a ha m, that the 
substantial tobacco s t o ck in t he i r pension 


MR. LANE: Objection. 

THE COURT: Sustained. 


Q. Would it be important to you ill terms of 
your search of the information environment to know 
that the American Medical Association not only 
received ten million dollars from tobacco com parties 
t> u l that they owned stock in the tobacco companies? 

MR. LANE: Objection. 
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THE COURT j Would it be important? 

HE. NISSEN: Would it be important in 


his — 


THE COURTi I'll see you at side bar. 
biide bar conference.) 

MR. NISSEN* It's a question of 
insinuatic. There's no proof of the. actual facts. 

THE COURT: That's just the point 

that I waied to make . If you have some, if you 

want to c(e in with some competent evidence on 
t h i s — 

ME. NISSEN: Okay. 

THE COURT: — then you can as k the 

question. You can't just let it h a n g out. t h ere. 

He's g o i n t- c> say gees, I never heard about it. 

HE. NISSEN: I understand, your 

Honor. H- admitted he's aware of t. h e co n t r i b u t i o n . 

THE COURT: Yes. 

MR. NISSEN: But the stock reference, 
is from in author, a British author in a book called 
Smoke Rings . 

THE COURT: You’re not going to get 

that* 1o . 

HE. NISSEN: All right. 
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THE COURT: If you can’t get the 

facts in you can’t ask a question. That's quite 
improper. You should not do that. 

MR. LANE: Furthermore, it’s way 

beyond, it seems to me, his direct testimony. 

THE COURTi I’ve ruled on that 
question. Let’s see what the next one is. 

'End of side bar conference.) 

THE COURT: Objection is sustained. 

BY ME. NTS SEN: 

Q . Mr. Graham, would it be important t o you in 
terms c> f your assessment as to which of these 
articles you considered important and brought before 
the j ury to know whether or not a ny of the doctor s 
were receiving funds f r om Tobacco Institute o r 
Tobacco Research Committee? 

§ 

MR. LANE: Objection. 

THE COURT: Overruled. 

A. No, not particularly. 

BY MR. HIS 5 EHi 

Q. Do you have an opinion as to what impact on 
t h e information environment was when t h e 
in v e s tig a tio n by t he AHA funded by the tobacco 
companies was being undertaken at the same time the 
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S u r g e •:< n General's Report w a s being released? 

HR. LANE: 0 b j e C tio 1 1 . 

THE COURT: I don’t understand the 

question. I sustain the objection. 

MR. NISSEN: I’ll rephrase it, your 

Honor. 

Ex MR. NISSEN: 

Q . w o u 1 d it matter to you how m u c *n m o n e y a 
doctor received from t h e Tobacco Institute in terms 
o f th e impo rtance of the o pinio ns t he y a rriv e d at 
arid promulgated to the press? 

MR. LANE: Objection. 

THE COURT: Overruled. 

A . It wouldn't be important to me unless it 
was reported in t h e news and became in some w a y a 
part o £ the weighting of the information that t h e 
public might reasonably make in their own j u dg me n t. 
If it was in the story it might be important in the 
context. 

BY MR. NISSEN: 

Q . It's only important if it's in the story, 
it ’ s unimportant to you how muc h money the doctor 
was b e i r,g g i v en by the tobacco c ompany? 

MR. LANE: Objectio n. 
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THE COURT: If any. 


It's immaterial. Doctor, not part of your 


examination? 


THE WITNESS i That's correct. 


THE COURT: All right. 


BY MR. NISSEN: 

Q. Well, were you aware that the ten million 
dollars p1e d ge d to t h e American M e dic a 1 Association 
was done in around the time the Surgeon General ' s 
E e port of '64 was a b out to b * p ub1is h ed? 

MR. LANE; Objection. 

THE COURT: Overruled. 

A , My memory of that story, that was one story 

o r t w o , places it n o t in ‘64, b u t. X d c* n * t. h a v e a 
clear memory of it. That could very well be so. 

EY MR. NISSEN: 

0. And do you have an opinion as to wha t 
impact on the information environ merit there would be 
to the public learning that the AMA is starting its 
own study at about -- or about the same time the 
Surgeon General's Report of *64 comes out? 

MR. LANE: Objection. 

THE COURT: May I have the question? 

MR. NISSEN: I may ha v e fragmented it 
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a little, 

THE COURT; Read it back. 

(Whereupon, the reporter read back the 
pending question.) 

THE COURT; That’s a yes or no. 

THE WITNESS; Do I have an opinion? 
THE COURT; By that I mean yes period 

o r r» c> peri o d . 

THE WITNESS; Yes. 

E Y ME. NIS S E N; 

Q . Wh at's your o pinion? 

MR. LANE: Objection. 

THE COURT; Overruled. 

A. M y opinion is t h a t t h e newe — if there 

were n e w s, a n d there was news, I believe, that the 
AM A was going to conduct more research, that is a 
I’m sorry, I don’t remember the question. T h a t is 
a — 

EY MR. NISSEN; 

Q. Did it have an impact on the public hearing 
this information? 

A. It would have had some impact. It was not 
news. That sort of news w a s c o min g out c o n s t a n 11y , 
so it would have been an additional piece of 
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information, a nd f u r t h e r research was underway. 

Q• Wouldn’t you agree it would have t h e effect 
or create the impression that further study was 


needed? 


MR. LANE: Objection, 


THE COURT: Overruled. 


A. The impression that further research was 
needed was made repeatedly and was a sustained 
theme, yes. 

E Y MR. N T 3 S E H : 

W • Did yo u k n o w, Mr. Graham, that that s t u dy 
commissioned by the Tobacco Research ox Institute, 

11; e results of that were not published for fourteen 
years? 

M F. . LANE: Objection. 

THE COURT: Kell, now we’re ge 11ing 

beyond the time of this witness’ investigation. T 
don’t know what other evidence there may be of that, 
but not through this witness. 

I’ll sustain the objection. 

EY MR. NISSEN: 

C • Mr. Graham, did you ever learn when the 
results o f this study commissioned at a b o u t the same 
t i fn e as the Surgeon General’s Report was coming out 
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were made public? 


HR. LAKE: Objection, your Honor. 


THE COURT: Overruled. 


A . N o . 


BY HR. NISSEN: 


Q. You referred to articles Friday in which 
certain doctors questioned the causal connection 
between cigarettes and cancer. 

Doctor F a u1 Cotton was one, and Doctor 

William R ein h o f £ was o n e. 

• * „ 

a . i r b . 

Ci ■ Did you k now that fcot h t hos e doc t oi s were 
on the payroll o f the Tobacco Institute? 

HR. LANE: Objection, your Honor. 

May I be heard? 

(Side b a i' conference.) 


THE COURT: Do you have any 


evidence? 


HR. NISSEN: Yes. 

THE COURT: What's the evidence? 

HR. NISSEN: The form of the evidence 

is the composition of the Scientific Advisory Board 
t o the Tobacco Indus try Research Co m mi11 e e in a 
statement. Tobacco Industry R e t e a r c h Committee, I'm 
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£ o r r y . 


MR. LAKE: It makes a diEference. 


The tobacco companies is outrageous. There's no 
foundation for it. The questions are inadequate and 
-- and evidence in this case, these are assumptions, 
it's misleading, it’s inuendo, 

THE COURT! Even if he had read about 
it it would be hearsay. All he can say is whether 
there was — all he can say is whether there was any 
report of this in the press. 

HR. HISSEIJt Okay. 

HR. SHEFFLER : He testified he didn’t 


this 1in e. 


THE COURT: 7 think you better s t o p 


HR. N13 S EH s Tour Ho nor, may I just 


m*ke an offer of proof? 

He said only four or five articles. Doctor 
Reinhoff said don’t worry about it, go ahead and 


smoke, 


THE COURT* The problem is that this 


was not in t r o d u c e d for the truth, only as to 
indicate what was abroad in the newspapers. Now 
y ou’r e t r y i ng to go t o impeach t he person who is 
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1 quoted i rt a newspaper, a n d it's n o t i n for t h a t 

2 purpose. 

3 MR.INGE: Your Honor, if I may 

4 briefly reply, this witness has made judgments about 

5 which statements are the significant ones. 

6 THE COURT! Sure. You can kick him 

7 around if you want to, in fact I think you have. I 

0 don't think you can get at it by putting in 

9 inadmissible evidence. 

10 MR. BEZAKSOHi There's no foundation 

11 here. 


1 

12 




THE 

COURT: 

In any case — 


i 




MR . 

LAME : 

That's a big point. 


. 14 




THE 

COURT; 

I t hin k y o u better g e t 


i 5 

off it. 







16 




MR . 

H I S 3 E N : 

Can I ask him whether o r 


1 7 

not he wa s awa r 

e from his 

research that Doctor 


1 8 

Keinhoff 

was 

c n 

the 

Scientific Advisory Board? 


19 




THE 

COURTt 

If he saw anything in his 


20 

research 

to 

say 

that, fine 

• 


2 1 




MR . 

HISSEN : 

Thank you, your Honor. 


£ ± 




MR . 

LANE ! 

What dates are you talking 


23 about? 
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May 1st. 


THE COUF.Ts You've got nothing in 


there that shows anything about payroll, if anybody 
gets paid or who gets paid. 

MR. LANEi It’s an advisory board. 

THE COURT: You can ask him. 

ME. LUMSDEN : He said about Doctor 

Little lie assumes he was compensated, he already — 

MR. LANE: He's director of the 

Scientific Advisory Committee. 

THE COURT: I will let you have the 

gu e stion you referred to, but not hing much more. 

MR. HISSENi Thank you. Judge. 

(End of side bar conference.) 

BY MR, MI SEEN: 

w. Mr. Graham, would it have been of 
importance to you to know anything more about the 
authors of articles that you selected from your 
judgment of all the thousands of articles, I think 
you yourself said, you read four or five, correct? 

A . Four or five? 

Q• To the jury, I ' m sorry, on Friday. 

A. If that's what I said. 

Q■ Would it be of importance to you in 
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arriving at th*se few articles that you read to the 
jury to know whether or not the authors of the 
articles were in any way related to or participated 
with the Scientific Advisory Board of tire Tobacco 
Industry Research Committee? 

MR. LANE; Objection. 

THE COURT; Overruled. 

A. The question is would it be important to me 
t. o know? 

E Y MR. N I S S E13 ; 

C> . Y e s . 

A . I like informati o n , it would b e ini p o rtant, 
but i t. wouldi'i ’ t alter my opi nion of what the public 
w as per c eivin g in the m e dia , unless th e information 
you're telling me would in itself be in the media. 

Q . Would it be i m p o rtant: for the p u b 1 i c to 
know a b o ut Doctor R e i n h o f f , for example, w h o is 
quoted as saying -- 

MR. LANE: Objection, your Honor. 

EY MR. NISSENi 

G . — go ahead and smoke? 


THE 

COURTi 

Do I hear 

a n 

objection? 

MR . 

LANE : 

Yes, I did 

o b j 

e c t, your 


B o n c» r . 
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1 c - 1 3 3 

£. All right. And on th a t. board was Doctor 
William R e i n h o f f , correct? 

A. I believe that is my memory, that lie was. 

£ . Doctor Paul Cotton who you cited Friday was 
on it also? 

A. I believe that, too, is true. 

Q. And, of course, Clarence Cooke Little was 
the director? 

A. Yes, sir. 

£. Were you aware, Mr. Graham, t h a t t he 
American Tobacco Company dropped t It e Mew York T i m e s 
from its list of advertisers? 

M K . LAME: Objection, y o u r K o n o r . 

May I be heard at side bar? 

THE COURT: Wo, you d on't have to 


Objection sustained. 

BY MR. NISSEN: 

Q. Would it have been of any importance to you 
in your assessment of the newspapers and the 
information environment as participated in by the 
Defendant, American Tobacco Company, if they dropped 
certain newspapers and magazines from the roles of 
those in which they advertised? Would that be of 
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1 

any significance to you, sir, in your opinion -- 

2 

M H. LANE: Objection. 

3 

BY MR. NISSEN: 

4 

Q . — about both sides of tire issue here of 

5 

the information environment? 

6 

MR. LANE: Objection. 

7 

THE COURT: Sustained. 

S 

MR . NISSEN: May I have a second. 

9 

y o u r H o n or? 

1 0 

THE COURT: Yes. 

1 1 

(Pause.) 

1 2 

EY MR. NISSEN: 

1 3 

w ■ Just a few more questions. 

i 4 

u o y o u know whether the m e m b e r s o f t h e 

1 5 

Scientific Advisory B o a r d were c o m p e n £ a t. e. d by the 

4 

1 V 

T o b a c c C 1 Industry Research Committee? 

1 

1 t 

MR. LANE: Objection, y o v. r H o n o r . 

16 

THE COURT: If he knows. You can 

19 

have that. Overruled. 

20 

Do you know that? 

2 1 

THE WITNESS: I don’t know that one 

2 2 

way or the other. It was not — I don’t know that. 


B Y M R . N I 3 S E N : 

2 4 

Q • Mr. Graham, do you have a n op i n i o n whether 
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or not the millions of dollars spent by the tobacco 
companies and American Tobacco Company on 
advertising in the newspapers and magazines had any 
impact on the infer matron environment? 

MR. LANE: Objection, your Honor. 


THE COURT: We've already gone into 


tha t. 


Sustained 


B Y M R. HISSEHt 


Q • Mr. Graham, aid you know t h a t A merica n 
Tobacco Company dropped its advertising from 


Reader's Digest? 


MR. LANE: 0b j e c tion, your Hono r. 


THE COURT: Sustained. 


MR. NIS3EH : No further q ue s t i on & . 


May w e approach t h e b e n c h ? 


THE COURT: Sure. 


(Side bar conference.) 


to do? 


THE COURT: Okay. What do you want 


MR. NISSEN: We move to strike Mr. 


Graham's testimony. 

THE COURT: Well, I've thou, g h t about 

it, but I think I'm g oing to let it stand an d ma k e 
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the jury think of it what t. h e y will. T h e. y * v e h a <3 a 

good chance to wack it around and make comment on 


HR. NISSEN: May I also say if they 

intend to offer newspaper articles, we would ask 
that we then have a chance to offer in all tire 


advertising. 


THE COURTi I don't know what they 


.re going to do. I’ll take that up. 


MR. NISSENs Just so we don’t waive 


any r i gh t s on tha t. 


THE COURT: Vo u d on’t waive 


r i g h t a . 


HR . NISSEN : Tha n k yo u. 

(End of side bar conference.) 

REDIRECT E XA MIN A TI0 N 

E V MR. LANE: 

Q. Professor Graham, did you over the weekend 
at our request go to Santa Barbara and try to 
collect all the materials that you had assembled for 
preparation and as part of your research for this 
case? 


And did you bring to Eos ton with y o u 
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m uch as you could put togethe r ? 


A . Yes . 


Q. And there has been some discussion this 
morning in the cross examination by Mr. Kis sen about 
the New York Times, you certainly recall that? 

A . Y e s . 

Q • Arid would you tell us what you did or when 
you first made a request for copies of all the 
articles in the New York Times? 

A . When T first, made a request? 


Q ■ All the a r t i c1e s in the New York Time s on 
the subject of cigarette smoking and 1 u n g c a y> ctr or 
coverage of a scientific and medical debate. 

A . I would say it was at. mid p o i n t. i n m y 
research, which may have been at the end of the 
summer when the direction of my research changed arid 
it was necessary for me to go into primary sources. 

And, by the way, I didn't request the 
entire New York Times. At that time there was some 
chronological boundaries on my request. 


What was the request? What were the 


b o u n d a r i e s 
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A . It was at this time- that you're referring 
to that it was decided that I would pursue a more 
in tense study of the cigarette and lung cancer issue 
or what was called in the media the cancer scare. I 
knew enough to know from my research that that 
cancer scare dated from 1950 forward, at least to 
the Surgeon General's Report at least and on, so I 
deter mi lied that if that — that now being the 
subject, I would request the New York Times from 


, a t 

least 

t o 

t and 

o n , 

£ 0 1 

being 

t h e 


k T i m 

e s fro m 

so I 

c o u 1 d 

g o 

ties 

with 

that 

y o u needed 

to 

case 

7 



s o u r c e . 

Q . I- i d you decide that’s w h a t you needed t o 

your research for your study in this case? 

HR. NISSEKj Objection. 

THE COURT: Overruled. 

A. When the question became the lung can c e r 
and cigarette issue, I determined that the first 
primary source I wanted to use was the New York 
Times . 

BY MR. LANE: 

Q . And as a result what steps were taken to 
get the N e. w Y o rk T i m e s ? 

A. Fifteen years of the New York Times is a 
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lot of newspaper, and I indicated that X c o u1d do it 


in my normal way goin^ myself to the library, but it 
would be very time consuming. 

And the suggestion was made that the 
services of a research firm could be secured, a 
historical research firm, and I agreed that that was 
an excellent idea, I knew of research firms, I knew 
there were historical research f i r ms who could be 
hired to do that, and it would be an excellent way 
for me to get the database in my' hands. 

Q . At some time were you provided with 
articles from t h e New York Times? 

A . Yes, I was provided w i t h what. X requested. 

Q . Let me show you this bundle o £ material fi¬ 

end ask you whether you can identify it { hi a n d i Vi g ) . 

A . It looks like my collection of the articles 
on the cancer, lung cancer and cigarette issue t hi a t 
appeared in the New York Times from 1940 to 1965. 

Q . These came to you, is that correct? 

A. They came to me. 

0* All right. And did you take any steps 
yourself to determine whether or not you had a 
c o m p 1 e t e set. of t hi e articles in t hi e N e w Y o r k Times 
ever t hi e time period we’re discussing? 
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A. Yes, I did. 

Q. And how did you go about doing that? 

A. I'd used a research firm before, I had no 

suspicions, I had confidence in the research firm, 
but it is prudent and responsible to check, and so I 
set up a rigorous system of determining the validity 
and the thoroughness of the research firm’s results. 

Q . What did you do? 

A. I used graduate student research assistants 
a nd my se 1 f and we jointly working together, set up a 
system of checking systematically, we selected four 
months of every year, we went -- we took the results 
of the search, we went to — the paper itself is on 
microfilm, to determine if t h e s e articles were, in 
fact, there w h e r e they said they were, and if we saw 
any others that weren’t there. 

When we found an article, an alleged 
article that supposedly appeared on this date, we 
put a sandwich around it, that is we researched one 
day before it and one day after it and that date to 
find out if it was there and if they had missed 
a n y t h i n g . 

A nd we also checked the New York Times 
I n d e x to see. if they'd missed a n y t. h i n g . 
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w . W h a t is t h e New York Times Index? 

A. It's a very valuable research. Most 

newspapers are not indexed, but the New York Times 
has been indexed £ o r a very long time, and you can 
use the index and pick a topic, cigarettes, lung 
cancer, earthquakes, 

Q. How did you use the index to check on the 
completeness, of your set? 

A . I had my research assistants check on lung 
cancer, smoke and cancer to see if stories were 
missed, and if these stories were there. 

In other words, we were systematically 
sampling. I couldn't go back and do this again. 
This is an enormous labor of work, but I sampled. 

Cl • As a result of the sampling you described 
in using t he New York Times Index, did you make any 
determination as to whether or not any article was 
missing? 

A . Yes. 

Cl . What did you find out? 

A. They missed one. 

Q • Over long a period of time? 

A . The fourteen to fifteen year- period, they 

missed one in 19 5 7. 
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Q. Do you have an opinion whether or not the 
set you have there represents, so far as you know, a 
complete set of the New York Times articles on 
cigarette smoking and lung cancer from 1940 to 
1965? 

MR. NISSENi Objection. 

THE COURTj Can I have the question 

back, please? 

(Whereupon, the reporter read back the 
P e nding question.) 

THE COURT: Overruled. 

EY HR. LANE: 

Q■ You may answer. 

A * Yes. I have confidence that it is. I've 
now supplied that one article. 

Q. • And Mr, His sen in his questions to you 
today pointed out to you or put in front of you 
certain articles wherein certain members of the 
TIRC, Tobacco Industry Research Committee, or 
tobacco executive or some other person in some way 
related to the tobacco industry was quoted in an 
article in the New York Times, is that correct? 

£ • That Mr. Nissen did t ha t ? 

Q • Yes. 
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A . its, 

Q * And from your examination of the Hew York 
Times articles that you have there, can you tell us 
based upon your examination and review of those 
articles with what frequency, if any, such articles 
appeared containing statements by someone from the 
Tobacco Industry Research Council or Doctor Little 
o r any other person that’s been mentioned? 

A. Yes. I believe I said earlier it would be 
my judgment that about ter. or fifteen percent of the 
time such statements were attached usually to the 
bottom of an article. 

U• And in the articles you showed the j ury, do 
you recall whether the names Huper — do you recall 
the name of Hupei'? 

A. Yes, I do. 

ft. Or the name of Cameron? 

A. Yes. 

Q. Or Heller? 


A. Yes. 


MR, NISSENi Objection, your Honor. 


THE COURT; Overruled. 


MR. KISS EH; Leading. 


THE COURT: Overruled. 
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EY MR. LANE: 

Q. Surgeon General Bernie? 

A. Yes. 

Q. Those are articles you showed this jury 
last Friday, is that correct? 

A. Yes . 

Q. Did you have any information that any of 
those persons in any way directly or indirectly were 
receiving benefits or any other kind of compensation 
from anyone connected with the tobacco industry? 

A. I have no information. 

y. In addition to your work in the New York 
Times, did you request any other- materials in order 
to conduct your research into this matter? 

A . Yes, 

y . what did you request? 

A. I indicated that if I were to do a search 
of the media and the channels of news that I would 
want to select a major, large circulation, 
influential journals, magazines and carefully read 
through. 

y. Did you pick the magazines to be 
researched? 

A. 1 picked Time and Newsweek. They were the 
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central magazines of news. I picked Reader's 
Digest, because it was the largest circulation 
journal in the country and was interested in this 
issue. I knew that. I picked Life Magazine for the 
same -- for similar reasons. And I picked Consumer 
Reports, though its circulation is no so large. It 
was an influential magazine on consumer issues and 
issues of this kind. 

Q. Did anyone at any time place any limitation 
upon you as to what magazines could be selected for 
your review and research? 

A. No, and I wouldn't have accepted any. 

Q. • Did you at some time -- could you tell us 

what you did, how did you get, for example, 
materials from Time Magazine? 

A. I indicated that as I conducted this 
research that this was very arduous labor and took a 
long time. The suggestion was made that, as with 
the New York Times, perhaps a historical research 
firm could get the data and send it to me. And so 
an arrangement was worked out whereby the historical 
research firm would get all the articles on 
cigarette smoking and lung cancer from Time, 
Newsweek, and Consumer Reports, and that would be 
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s e 1*1 1 to me, and I would myself use my graduate 
students to get the other two which were close by 
and readily accessible and in our library, that’s 
Life Magazine and Reader's Digest. 

Q, So at some time did you receive articles 
from Time Magazine or media coverage of Time 
Magazine appearing in Time Magazine? 

A. I received a set of reports, news stories 
from Time Magazine on cigarettes a nd lung cancer. 

Q . And did you make any attempts to validate 
the materials you received from Time Magazine with 
respect to Time Magazine as to their completeness? 


1 3 

A . 

Yes 

• 


1 4 

Q ■ 

And 

how did 

you 

1 5 

A . 

I n 

m u c h the 

same 

1 6 

reasons. 

I 

wanted to 

b e 


assistants and I selected four months of every 
twelve, and went to the shelves in the library 
nearby and pulled down the volumes and read those 
volumes to be sure that the stories that I had 
received were there where they were supposed to be 
and that no other stories had been missed. 

Q. You did this for four months of each year? 

A. Yes. It’s a sample. It’s a controlled way 
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to get quickly to get confident in your materials) 
quickly. 

y • I show you this compendium and ask whether 
you can identify that compendium. 

A. This looks like my Time and Newsweek 
collection. 


Q . Did you also receive a Newsweek as well as 
Time under the same methods y o u described? 


A . 

Q • 

the same 
A . 


Y e s . 

And did you check and investigate those in 
way? 

Yes . 


y • 

those i n 

A . 

Q • 

excerpts 


How about Consumers Reports, did you do 
the same fashion as you just described? 

In the same way. 

The original volumes or the original 

were pr ovlded by the research group, if you 


will? 


A. Yes. 

Q. How did you validate those? 

A. In the same way. 

Q • Did you have occasion at any time to use 
the Reader's Guide to Periodical Literature for the 
validation pr o cess? 
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A . Yes, The Reader’s Guide is a good index. 
You can lock under cigarettes and lung cancer and 
see what stories appeared in major magazines, and my 
research assistants went through that to see that 
major stories had not been missed. 

Q. You checked what you had against what was 
showing in the Reader's Guide? 

A . Yes. 

£> - For four months of the year as well? 

A, Yes. 

Q ■ I’m showing you this compendium. Are those 
the reports that you received with respect t o the 
Consumer Reports Magazine (ha n din g}? 

A . Y e s . 

Q ■ You mentioned also Reader's Digest. 

How was Reader's Digest done to obtain the 
articles from Reader's Digest? 

A. Obtain the articles? 

Q - Yes. 

A. I obtained the articles that way by going 
to the Reader's Guide to the index and going to the 
library a n d taking them and Xeroxing them. 

Q. You did this in California? 

A. In California. 
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0 • Did you obtain a set of Header’s Digest 
articles on the subject? 

A . Yes. 

Q. I show you this compendium and ask you what 
that is (handing). 

A. That is my Reader's Digest file, 

Q. In addition to Reader’s Digest, Consumers 
Reports, Time Magazine, Newsweek Magazine, what did 
you do with other magazines? 

A. I was aware from looking at other materials 
that this was not the entire universe of magazines 
in which this discussion took place, and so I 
devised a method to try to broaden the circle a bit, 
and I had my research assistants go to the Reader’s 
Guide Index and mark for me all articles on this 
subject, and then I made a judgment as to which 
articles I wanted to add to my database so that. I 
could read them, then they went and got them. 

Q ■ Were you ever instructed by anybody, any 
lawyers, as to what or what you could not look at in 
connection with this decision of yours? 

A. No, and I would never have been here today 
if I had been. 

Q • A rid as a result of that activity, did you 
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obtain articles from other magazines? 

A . I did. One of the articles that we added 
to this core collection, for example, at least one, 
the one on from Harper’s Magazine was secured in 
that way. 

Q. You also testified to a Collier’s Magazine 
article in 1950, is that correct? 

A. That’s another one secured in that way. 

Q • I show you this compendium and ask you 

whether you can identify this (handing). 

A. This is that collection. I believe my 
research assistant has two or three of these, but 
this is that collection of general articles from 
that search. 

Q - I think you also mentioned in your 
testimony Life Magazine as well. 

How did you research Life Magazine? 

A. In the same way, from the Reader’s Guide to 
the stories in the library at UC Santa Barbara and 
Xeroxing the magazines there. 

Q . In addition to the magazines you've just 
discussed, and the New York Times which you’ve 
discussed, did you at some time make a search for 
Boston newspapers? 
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A. I did not, but I -- 

Q. Did you request — 

A. I decided X wanted more newspapers. The 
New York Times is a good start, and it was about 
this time that you're speaking of that it was -- 
that I was informed that there was a possibility of 
a Boston case and would Boston newspapers be 
useful. 

Well, the Boston Globe is a respected 
newspaper, I knew that, it has a national 
reputation, I said that would be a good newspaper 
for me to have. 

The Herald is a large newspaper, and the 
research firm did t he same thing with those two 
newspapers as it had done with the New York Times; 
went through and pulled out the articles that were 
found . 

Q. That was done with respect to what 
newspapers, do you know? 

A. The Boston Globe and the Boston Herald at 
that time. 

THE COURT: This research firm was 
centered in Santa Barbara, you say? 

THE WITNESS: It is, yes, sir. 
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THE COURT: But you didn't receive 

the documents directly from the research firm? 

THE WITNESS: No, I did not. 

THE COURT: You got those from the 


law office? 


THE WITNESS: Yes, sir. They were 


sent from Santa Barbara to the law offices and back 
tome. 

EY MR. LANE: 

Q . You told the lawyers what you wanted, is 
that right? 

A. I made all these decisions, and when the 
research firm was required they were told to do 
their part and then I got the results. I did a lot 
of this myself and they did some. It’s a time 
saver, believe me. 

£. So you received what you believe to have 
been the product of the research firm sent to you by 
the lawyers who were engaging the research firm, is 


that correct? 


MR, NISSENt Objection. 


THE COURT: Overruled. 


That’s what he’s already said 


E Y MR. LANE: 
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Q . Just for clarification. 

A . Yes. 

Cj. And I’m showing you two bound volumes and 
ask if you can identify those. 

A. This is the Herald, and that is the Globe. 

Q. Now, did you do any validation to see or to 
check whether or r.ot you were getting a complete set 
of the Herald arid the Globe? 

A . Yes. 

Q. What did you do? 

A. For the same reasons I went through to be 
sure, and the Herald and. the Globe d o e & n ' t h a v e an 
index, and in this p e rio d t he y are not in m y library 
at. Santa Barbara, they are in t h e library of 
Congress, and I spent m a n y It o u r s i n the 1 i b r a r y of 
Congress turning the microfilm. 


17 

Q • 

What’s in the library 

of 

Con 

g r e s s ? 


1 8 

A . 

The Eostori Herald arid 

Eo 

s ton 

Globe . 


19 

Q. 

In what form are they 

i n 

the 

library 

of 

20 

Congress 

? 





2 1 

A . 

Microfilm. 





22 

Q • 

So if you wanted to find 

out 

what — 

if 


w a n ted to f i n d out articles in the B o s t o n G 1 o b e i ri 
t h e libra r y of C o n 91 ess , how would you d o it? 
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A. Kell, I had this, which purports to be 
every article, so I went to the microfilm to the 
library, and I used my same method four months out 
of every year, if they said there was an article 
there I went into the microfilm to see if it was 
there just as they said, and to see if there were 
others that weren’t there, just as X spoke before. 

Q . You were at the library of Congress of the 
United States? 

A. I had to go there to do this because in 
California we found we had an incomplete run of the 
Globe. 

£ ■ Where was the library of Congress? 

A. Washington, DC. 

G■ Can you give us an estimate as to how much 
time you personally spent in t h e library of Congress 
on this project on validating the Globe a n d Herald 
collection? 

A. X suppose 30 hours. 

Q. Did you have others assisting you also in 
that project? 

A. That part I did myself, that part I did 
myself. 

G■ The Globe and the Herald? 
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A . Yes. 

C* . And based upon that, do you believe that, 
as a result of your validation process, do you 
believe that what you have is a full set of Eos ton 
Globe and Boston,Herald articles on the subject that 
we've been discussing? 

A. Yes. 

Q. At some point later — by the way, in 

addition to the Herald, the Globe, the New York 
Times and all the magazines you discussed, did you 
make any investigation as to the types of coverages 
in other newspapers in the United States? 

A. Yes, I did. 

Cl • How did you do that? 

A. It occurred to me that perhaps west coast 
newspapers wo u1d be different, and so in o rd er t o 
determine whether that was true I selected eight 
major occasions of medical research reports, on the 
controversy around them, through this story, and I 
had research assistants go to the two major 
newspapers, the Los Angeles Times and the San 
Francisco Chronicle, to determine if their coverage 
had been comparable to the coverage on the east 
coast. 
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0- And did you get any reports or results of 
that investigation into the San Francisco Chronicle 
or the Los Angeles Times? 

A. Yes. 1 found that they, both papers, 
covered every one of those major episodes, except 
the Los Angeles Times missed the first one, and the 
San Francisco Chronicle was very weak on the last 
one, but there didn't turn out to be any coastal 
difference. 

Q • When you say the first one and last one, 
what are you referring to? 

A. The first event that T selected was the 
G r a h a i>i / W y n d e r paper in JAMA in of May, 1 550 , and the 
Los Angeles Times didn't pick that up, but they 
picked up the rest. 

Q • When you say "the last one," what are you 
referring to? 

A. I said on the last one the San Francisco 
Chronicle seemed to almost have missed it, but it 
was the Royal College of Surgeons report in 1962. 

Q. Which you described in your testimony to 
other newspapers, is that correct? 

A . Yes. 

C■ How, in addition to the Boston Globe and 
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t h e Boston Herald, at some time did you make a 
request tor any further newspapers? 

A. I am not a resident of Boston and have had 
to learn after a while that there are other 
newspapers in Boston, and when I learned that there 
were I requested that they be given to me for the 
best possible grasp of what the Boston papers were 
doing . 

&. And as a result of that request, what, if 
any, newspaper information did y ou receive? 

A. Those appear to be my copies of the 
Advertiser, the American, and the other Boston 
newspapers that 1 learned about. 

& . I ' rn g o i n g t o show you these v o 1 u m e s and ask 
whether you can identify those (handing). 

A. The Sunday Advertiser, the Record 
American. The dates are here, they don't cover the 
entire period. Daily Record, Boston American, 

Boston Traveler. That one does cover the entire 
period. 

Q. Now, when you had assembled all of this 
data and material that we’ve been discussing here 
for the last short while, what did you do with all 
o f these rn at trials? 
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I had taken notes and absorbed, and here we 


c o ni e to the essence o£ a historian's task, is to 

select -- 

Q. Did you read- them all? 

A. I read them all and many of them twice. Of 
course I read right through as they came. 

0 .. After you had read them all, whether once 
or twice or mor e, wha t did you do? 

A. I had been taking notes right along, and I 
put things in my head. 

And, as X say, here comes t h e real 
c h a 11 e n g e o £ what the historian does, it's t. i m e now 
to take this mass of information and get it down, 
synthesize it down into a representative sample that 
tells the story fairly, and I began to do that by -- 
I hid a pj a c k a g e of notes, but I don’t s e e m to have 
brought t. h e m to t h e stand. 

Q. I’ll show you these. I don’t know whether 
this is what you’re referring to or something else. 

A. No. These are some of my notes, most of my 


notes. 


I took from my notes and I synthesized 


d ow n t o about 2 0 0 items w h i c h I t. h o ught t o Id the 
story fairly and represented fairly the major events 
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of the story as it went through. 

Q. And following that, what did you do with 
these 200 items or so? 

Q • 1 told the lawyers that this was my first 

version of the story condensed down into the essence 
of these articles which illustrate the major 
developments and the major players and major themes, 
and then it became obvious to me from talking with 
them that. I had too many. 

0■ So what next did you do? 

A . I one more, t ime t.ook tha t story down to 35 
items, which in my j u d g m e nt reflect the major 
t. h e m e & , ri o t every part. There are parts that aren't 
t h e r e, but the major themes, t h e major players as 
the controversy moves t h rough the years, arid the 35 
items which I selected are the items that are here. 

Q. ■ To do this selecting, if you will. Doctor, 
and to do this research, did you employ methods 
which you have used in your other researches and 
writings in the field of history? 

A. Yes. All of these methods are familiar to 
me and they are the methods that I use. 

£’■ And did you devote any less effort or skill 
to the development of the presentation here in court 
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than you devote to your writings in the field of 
history? 

A. Frankly it felt like it was harder, but 
comparable efforts, the same techniques, the same 


steps. 


MR. LANE i I have no further 


questions, your Honor. 


MR. NIS S E N : A few, your Honor, if I 


RECROSS EXAMINATION 

E V MK. NISSEHs 

Ci ■ Mr. Graham, prior to this case, the Kotler 
case, y ou were working on another case for th e 
tobacco c om p a n y, correct? 

A . No. 

W- This is the first case you worked on? 


Q. Well, you testified that when you learned 
this was a Boston case, you decided to look into 


Boston. 


When was that? 


A. That would have been late summer or early 
fall, August or September, I think. I didn't keep a 
diary, but that's my memory. 
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Q. Whet, were you doing the research for prior 
t. o that? 

A. Prior to that it was general research to 
inform the lawyers about history, and it was never 
clear to me what they would do with my research, but 
they wanted general research in the history of 
tobacco, tobacco's representation in American life, 
and they wanted research of that, especially into 
the cigarette and its reputation. 

S c> I spent several months doing this 
general reading and formulating my findings. 

Ci • W as this general reading, Mr. Graham, 
included in the 200 to 220 hour estimate, or is that 
something be s ides t. hat? 

A• That is included in the estimate. As I 
think 1 said in response to your questions on 
Friday, I teach a course in t h e business school in 
which I teach one case on tobacco, just one, and so 
I would occasionally read a book or two that I 
thought I was reading for my teaching, and X 
wouldn’t bill it to the lawyers, so there was some 
extra hours there that I just did it. 

Q. .Over the weekend, how many hours did you 
spend in assembling the materials that y ou brought 
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' 1 in today? 

2 A. Over this weekend? 

3 C>. This past weekend. 

4 A. I had very few hours at home. I think 

5 packing this up took me a couple of hours, and 

6 that's about all the time I had. 

7 Q• Do you have any information, Mr. Graham, 

e that leads you to believe that George Kotler ever 

9 read t h e Hew York. Times? 

10 ME. LANE; Objection. Objection, 

11 your Ho no r . 

12 THE COURTi Overruled. 

13 A . I ha v e no information one way or the other. 

14 EY ME. NIS3EH: 

13 0. In fact, you don’t know because you didn’t 

16 read any of the depositions of Mrs. Kotler, her 

17 children, Mr. C o v e n y , Marie Nagle,, his sister', isn’t 

18 that correct? 

19 A. No, that's not correct. I read, as I said, 

20 I think on Friday, I read Mrs. Kotler's deposition, 

21 and I recall from it that he was a reader of 

22 magazines. I remember some of the magazines, and he 

2 3 was a reader of the Bos ton papers. But when you ask 

j 24 me a b o u t t. h e New York Times, I do not recall 

MNAT 00013773 

http://legacy.library.ucsf.e(Jb[/tidieertl?faO,0)^pdtv.industrydocuments.ucsf.edu/docs/sxxl0001___ 





16-163 




j 


4 

5 

6 

t 

e 

9 

I o 

II 
1 2 
1 3 
1 4 
1 5 
16 
1 7 
18 
1 9 
20 
21 


^ A 
4 4 


^ J 

2 4 


a n y t h i n g a b o u t t h a t . 

Q. Who gave you the deposition that you read? 
You said that you read a deposition and you’re aware 
that then were five days that Mrs. Kotler was 
questioned by lawyers for the Defendant. And you 
told us y<u didn't read all five. 

Who chose the volume that you read? 

A. I must correct myself. When I went back to 
my files I found that I had five volumes of her 
testimony, md — of her deposition, and I had read 
through it. X forgot t h a t it was that much. 

y . A n c you read all of them? 

A . I r» a d all of them. 

y ■ Is it your memory that t h e re ue:e five or 
six volumes? 

A . It's my memory that there were five. I 
could be off. 

Q. Mr. Graham, you said that you validated tire 
Boston Globe aid the Boston Herald. 

When was that? 

A. Whenever I was in Washington and had some 
time for an afternoon at the library of Congress I 
would do it, so it. stretched out over two o r t h r e e 
v i s i t s . 
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Q . When in time would that be? 

A . Iii the fall. 

Q. And that was after you had been retained to 
participate in this case by Chadbourne & Parke? 

A. By that time I knew that there was this 
case, this Boston case, I knew about that, and I 
knew that my research had a bearing on it. 

Q . Mr. Graham, you say that, your research in 
this case was similar to research you performed in 
other historical investigations, is that, true? 

A. ies . The methoo.s are the same. The 
subject matters are, of course, different. 

£ ■ Did your methods include using lawyers as 
intermediaries in your other research projects as a 
historian? Name one for the jury, please. 

A. Name one? 

Q. One project that you used.lawyers as you 
did here. 

A. I have never. I have never done that 
before. 

Q. And your expertise in this area of 
expertise that you developed over the last ten or 
twelve months, isn't that correct? 

A . With the exception c> f a bit t h a t I knew 
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about a tobacco industry case in the thirties that I 
used in the business school, with the exception of 
that information that X knew and that knowledge, 
that is correct. 

MR. NISSENj No further questions. 

THE COURT: Thank you. 

You're excused. 

Is there a presentation on the part of the 

Defendant? 



MR . 

LANE 

He 

have no 

evidence 

through live 

wi trie 

s s e t , 

your 

Honor. 

Hs have no 

other wit n ess 

e s t o 

call 

* 




I think we would like to do a reading from 
the Surgeon General. There were some exhibits to be 
p u t. i n . 

THE COURT: Let’s do it. 

ME. LANE: Thank you. 

As a preliminary matter I’d like to offer, 
which was discussed before, the office notes of 
Doctor Hilgenberg which was raised at the time of 
his examination. They were never marked at that 
time. They've been identified, your Honor. 

THE COURT: Any objection to Doctor 

Hilgenberg's office notes? 
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MR. NISSENi Of who? 

MR. LANE: Doctor Hilgenberg. 

MR. NXSSENt Of Mr. Kotler? 

MR. LANE: Mr. Kotler. It’s a 

pre-stipulated document. 

THE COURT: Any objection? 

MS. LUMSDEN: Can we see what he has 
in his hand, your Honor? 

MR. LANE : (Handing) . 

(Fa use. ) 

MS. LUMSDEN: Your Honor, there’s 

some correspondence in here, this is not just office 
records. 

THE COURT: Let me see. 

(Pause.) 

(Side bar conference.) 

MR. LANE: These were identified at. 

Doctor Hilgenberg’s deposition as his office records 
with respect to his care and treatment of George 
Kotler, and they were an exhibit there, and then 
they were pre-identified in a pretrial stipulation 
with no objection made. It was just a formality to 
put them in the exact form in which they were 
identified at Doctor Hilgenberg's deposition. 
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letter. 


MR. SHEFFLER: Also here. 


THE COURT: There’s also only one 


MS. LUMSDEH: There is more than one. 


THE COURT t Where is the other? 


There's a letter to Doctor Fhilzer. 


MS. LUMSDENt There’s other letters. 


I don’t know exactly what they are. 


THE COURT* There’s a second letter 
to Doctor Fhilzer. 

MR. LANE*. You’ve never made 
objection to it is my point before the pretrial. 
These were identified without objection in t.he 
pretrial stipulation. 

THE COURT: I think these letters are 

summaries of his findings. 

MS. LUMSDEN: I didn’t know what they 

were, your Honor. I noticed the letters in there. 


anyway? 


THE COURT! So you’re going to object 


MS. LUMSDENs No. 


THE COURT: There’s another letter to 


Doctor Fhilzer, again a report of the findings, 
w h i c h is pe rf e. c11 y p r o p e r . 


MNAT 00013778 


http://legacy.library.ucsf.edk/ti(tfeeHlfjMj0)0|W^.industrydocuments.ucsf.edu/docs/sxxl0001 


16-1 66 


A letter to Doctor Choi, it shows the 
iii crease, lie's doing amazingly well. 

Here's an operative report of December, 
’84, radiological consultation. 


reports. 


Another letter to Doctor Philzer of 1984, 


MS. LUMSDENi Your Honor, it’s 


hearsay. The witness was on the stand. 


t h e stand. 


MR. SHEFFLER: He identified them on 


THE COURT: Come on, his medical 


records are admissible. What do you want to keep 


t hem out f. o r ? 


them i n ? 


MS. LUMSDEN: I'm not saying -- 

THE COURT: Just because they want 


M S . LUMSDEN: The r e .’ s somet h i n Q t o 


t ha t, your Honor. 

THE COURT« This is all the same 
stuff that he testified to, and medical records, 
historically and traditionally even before the 
present rules, were admissible. 

MR. LANE: And worse, there was no 

objection in the pretrial stipulation. 
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here. 


THE COURTt Let’s not fool around 


MR. LANE: Would you have that marked 


as the next exhibit / please? 


objection? 


THE COURT: What’s the basis of your 


MS. LUMSDEN: Your Honor, it’s 


hearsay, it’s all hearsay, number one. Number two, 
it has correspondence and letters. 

THE COURT: That's his way of keeping 

records. I’ll let it stand. I think that's a silly 
objection, to tell you the truth. 

The objection is overruled. 

(End of side bar conference.) 

(T he document was marked 
Defendants’ Exhibit 14 
in evidence.) 

MR. LANE: Another document, your 

Honor, I’d like to introduce is the x-ray report of 
the Cambridge Hospital, x-ray reports, they were 
discussed in the testimony of Doctor McHugh, I 


believe. 


THE COURT: Any objection? 

MS. LUMSDEN: Could I just see it? 
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THE COURT! Was this identified in 
the examination o f one of the doctors? 

HR. LAHE: Doctor McHugh, I believe. 

And also it was in the pretrial stipulation. 

THE COURT: That doesn’t do it if it 
hasn’t been identified. 

MS. LUMSDEH: Your Honor, I have a 

problem. I can't read this copy. There's no date I 


can id a k e out. 


THE COURT: Do you have a better- copy 


of it? 


Let's see it. 


(Side bar conference.) 


THE COURT: What's the problem? 


MS. L U M S D E H : I don't know t he date. 


THE COURT: It looks like ten 


something. Maybe there will be something else in 


here. 


MS. LUMSDEN: They are from various 


years, your Honor. Nobody's referred to some, upper 
GI series he had in ’82 or lower GI series, and 
that’s in there. 

MR. LANE: There’s a series of x-ray 

reports, your Honor, at various intervals of Mr. 
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K o tier , and one was, referred to in t h e testimony of 
Doctor McHugh, I believe. 

MR. SHEFFLER: Doctor McHugh referred 

to ’77, ’73 and ’81 chest films. The ’61 chest film 

I think is a page iri there. 

THE COURT: Here's '77. 

MS. LUMSDEN: No one, to my 
knowledge, referred to one in '77, your Honor. 

THE COURT: Here's one for '£2. 

MS. LUMSDEN: I don't know if it's 

upper or lower GX, no one referred to that . 

MR. SHEFFLERi I think it's 

THE COURT: There's no te t timony what 

all this stuff means. I’m not g o i n g to let it g o in 
cold. 

MR. SHEFFLER: As far as the one 

chest film, your Honor, there was a — 

THE COURT: Objection sustained. 

(End of sidebar conference.) 

MR. LANE: I would like to offer, if 

I might, the hospital records of the Cambridge City 
Hospital which were also premarked, if your Honor 
please. 

MS. LUMSDEN: For what period? 
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mistaken. 


MF. . LAHE: We'll approach the bench 

{Side bar conference.) 

MR. LANE: Eighty-four, if I’m not 


There was an entry with respect to 


his 1976 hernia operation when he was admitted, and 
the history taken as part of admission is that he 
told the admitting intern that, he stoppe d s mok i ng 
for seven months and had resumed about two months 
ago, and it was part of his treatment history of 


this patient. 


THE COURT: That isn’t -- that 


doesn’t qualify as a prior inconsistent statement. 
It’s a statement. These things — 

MR. LANE: I think it makes George 

Fotler a witness in this case, so to speak. 


THE COURT: No, he isn’t. It is 


double hearsay. 

MR, LANE: I thought the rule was 

that evidence taken in the course of diagnosis and 


treatment — 


THE COURT: Which are pertinent. 

MR. LANE: Which are pertinent, 

THE COURT: This is not pertinent to 
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the thing for which lie was being treated at the 
time, 

HR. LANEi Well, it was part of his 

history. 

THE COURT* Exclude it. 

(End of side bar conference.) 

THE COURT: Objection sustained. 

MR. SHEFFLER: Your Honor, if I may 

read from t h e Surgeon General’s Reports. 

THE COURT: Sure. 

MR. SHEFFLER: The Surgeon General's 

Report dated 1964, in the forward, page five, "Since 
the turn of t h e century, scientists have become 
incr ea sing1y interested in the effects of tobacco on 
health. Only within the past few decades, however, 
has a broad experimental and clinical approach to 
the subject been manifest; within t h i s p e rio d the 
most, extensive and definitive studies have been 
undertaken since 1950. 

"Few medical questions have stirred such 
public interest or created more scientific debate 
than the tobacco-health controversy. The 
interrelationships of s m o kin g and health undoubtedly 
are complex. The subject dots not lend itself to 
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easy answers. Nevertheless, it has be e n 
increasingly apparent that answers must be found." 

Continuing on in the '64 report on page 
five, "In the early part of the 16th Century, soon 
after the introduction of tobacco into Spain and 
England by explorers returning from the New World, 
controversy developed from differing opinions as to 
the effects of the human use of the leaf and 
products derived from it by combustion or other 
means. Fipe smoking, chewing, and snuffing of 
tobacco were praised for pleasurable and reputed 
medicinal actions. At tire same time, smoking was 
condemned as a foul-smelling, loathsome custom, 
harmful to t h e brain and lungs. The chief question 
was then and is it now: is t h e use of tobacco bad 

or good for health, or devoid of effects on health.” 

The. 1 9 8 9 report, in t h e preface, "Exactly 
25 years ago, on January 11th, 1964, Luther L. 

Terry, HD, Surgeon General of the OS Public Health 
Service, released the report of the Surgeon 
General's Advisory Committee on Smoking and Health* 
That landmark document, now referred to as the first 
Surgeon General's Report on Smoking and Kea 1 1 h , was 
America's first widely publicized official 
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2 4 


recog riiti Ci ri that cigarette smoking is a cause of 
cancer and other serious diseases. 

"The circumstances surrounding the release 
of the first report of 1964 are worth remembering. 
The date chosen was a Saturday morning, to guard 
against a precipitous reaction of Wall Street, An 
auditorium in the State Department was selected 
because its security could be assured — it had been 
the site for press conferences of the late President 
John F. Kennedy, whose who assassination had 
occurred less than two months earlier. 

"The first two copies of the 337 page, 
brown covered report were ha nd delivered to the west 
wing of the White House at 7:30 on that Saturday 
morning. At 9:00, accredited press representatives 
were admitted to the auditorium and 'locked in,' 
without access to telephones. Sur g e ori General Terry 
and his Advisory Committee took their seats on the 
platform. The report was distributed and reporters 
were allowed 90 minutes to read it. Questions were 
answered by Doctor Terry and his committee members. 
Finally, the doors were opened and the news was 
spread. For several days, the report furnished 
newspaper headlines across t. h e country and lead 
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stories on television newscasts. Later it was 
ranked among the top stories of 1964." 

Finally, on page 419 of this 1989 Surgeon 
General’s Report, "In 1964, A M A officially called 
smoking ’a serious health hazard’ and recommended 
that health education programs on smoking be 
developed by AMA and be made available to the public 
tli rough the media. However, no funds were 
appropriated to support the anti-smoking campaign. 

AHA o p po s e d the a d ditio n of warning labels to 
cigarette packages, stating in a 1964 letter to the 
FTC that ’the health hazards of excessive smoking 
have been well publicized for more than ten years, 
they are common knowledge.’". 

Thank you, your Honor. 

HR. LAME: Your Honor, we would like 

to have read in in a question and answer fashion 
some of the deposition testimony of Joanne Kotler, 

THE COURTi All right. 

MR. LANE: We’d like to, if we might, 

call upon Mary Yelenick. 

THE COURT: To give the answers? 

MR. LAME: To give the answers, you: 

H o n o r . 
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THE COURT t Fine. 

HR. LANE: This is a reading from 

portions of the deposition transcript of Mrs. Joanne 
Kotler. 

"Q. Did you ever have a good sit down heart to 
heart conversation with your husband as to why he 
was smoking in the first place? 


p 

V' 

"A.. 

No, sir, I 

did not. 


9 

■ 

Did you e v 

e r have any discussion 

w i t h y o u r 

1 0 

husband 

as to w hy h 

e started smoking? 


1 1 

" A . 

No, sir, I 

did not. 


1 2 

y * 

Did he ha v 

e any discussion with 

you as to 

1 3 

w h e 1 1 h e 

first began 



1 4 


MS . 

LUMSDEN: Could I just 

k n o w, I’m 

1 5 

sorry, w 

h ere you're 

reading from? If you 

're going 

1 6 

to a n o th 

e r v o 1 u m e ? 



1 7 


MR . 

LANE: We tried.to put 

t h e s e i n 

16 

order . 

Did we give 

you a set? 


19 


MS . 

LUMSDEN: Yes, just give me a 


second. 


MR. SHEFFLER: (Handing). 

MS. LUMSDEN: Thank you. 

THE COURT: Frees on. 


EY MR. LANE: 
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” Q. . Did he have any discussion with you as to 
when he first began to smoke Fall Halls? 

"A. No. 

"Q. Or the circumstances under which he began 
to smoke Fall Malls? 

" A . No. 

"Q. Did he tell you why he smoked Fall Mall; 


A . N o . " 


MS. LUMSDEN: Your Honor, this was 


the part where I asked to read those. 


THE COURT: The two lines? Fut in 


t he two lines. 


MR. LANE: Let's make sure we have 


the r i g h t. lines. 


recall . 


BY MR. LANE: 


THE COURT: Twelve and thirteen, X 


MS. LUMSDEN: Three.to ten 


Q . Page — 

THE COURT: You were going to do line 

ten and you were going to pink up at fourteen. Do 
the four lines in-between. 

EY MR. LANE: 

Q • Starting at line three at page 63. 
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"Q . Can you provide any or can you sum up for 
us in any way the total content of the information 
you received from your husband over your years with 
him about his early smoking history? 

"A. He had on occasion mentioned that he 
started smoking at age eleven, and as a matter of 
fact., lie had smoked Pall Malls since age eleven. 

" y • Did he tell you why lie smoked Fall Mall? 

”A. No. 

” Q> But he m a d e some comment about inhaling the 
Fall Mall that was good or bad? 

” A . Good. 

" Q . Good? 

"A. Yes. 

" y • He liked it? 

" A. Ye s. 

"Q ■ Now, by 1966, you were purchasing 
cigarettes for George on a fairly regular basis? 

"A . Yes. 

”Q. Did you. become aware sometime of a warning 
on the side of a pack of cigarettes? 

"A. Yes. 

”Q. Do you recall the name of the person who 
was g i v 3 n g the warning?" 
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MS, L U M 5 D E M s Your Honor, I t h o u 3 h t 
we were to read the two lines between, 

BY MR. LANEs 

” Q ■ Did you become aware sometime of a warning 
on the side of a pack of cigarettes? 

"A . Yes . 

”Q. Do you recall what the warning said? 

"A, No, I don't remember. 

"Q. Do you recall the name of the per soil who 
was giving the warning? 


11 


A . 

Yes. 




1 2 


W • 

Who 

wa 

s 

that? 

1 3 

** 

9 

n 9 

S u r g 

eo 

n 

General. 

1 4 

*9 

Q • 

The 

f i 

rst time y 

15 

you s 

u r p r 

i s ed 

? 



1 6 

t* 

A . 

I do 

n ' 

t 

recall. 


Had you heard something about the Surgeon 
General’s Report before you saw that on there? 

"A. Had I heard? Yes, 

”Q. Can you tell us why you weren't surprised? 

’’ A . I don’t know. 

”£>« But when you saw a warning from the Surgeon 
General you weren't surprised? 

"A . 1 wasn’t surprised because they had b e e n 
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writing about it before lie came out and made the 
actual thing, wasn’t'it? I mean, there was problems 
with the cigarettes and stuff. 

”Q. You heard about it? 

’'A. Yes, through these articles, right. 

"Q. But it was prior to seeing the warning? 

” A . Yes. 

”u• And the articles pertained to some report 
by the Surgeon General; is that your best memory? 

"A . Yes. 

”ti • Weil, George brought home the Bos toil Herald 
and the Boston Globe every day; didn’t you tell us 


t h at? 


A. E o s t o n F o s t ana t he Boston Globe, I 


b e 1 i e v e . 


When the Post went out of business h e 


brought the Herald? 


A . Yes. 


”Q• And did you read these papers? 

"A. Host of the time. 

”Q. Bo you think that’s where you may have read 
something about, t h e Surgeon General’s Report? 


I 


1 A . T. have no idea where 1 first saw it, no. 

&• You saw it but you don’t remember where; i 
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that it? 

” A . That’s right. 

"Q. You don’t recall -- 

"A. X don't recall where I first heard about 
it. I really don't. 

"Q. And you don't recall whether it was in a 
magazine or a newspaper? 


8 

"A . 

I'm trying to thi 

ink if it was maybe 

oil T 

3 

” Q ■ 

TV? 



10 

"A . 

It may have been 

o n T V . 


1 1 


Did you discuss 

that, w i t h George at 

all? 

1 2 

"A . 

I may have said 

have you heard what 

was 


TV, or something, but it was never a discussion in 
o u r ho use. 

“Q. Were you concerned when you heard about it? 

’’ A . I don't remember feeling - - I must have 
been concerned but I don't remember it having that 
much of an impact on me. 

"Q. You were a smoker? 

"A. Yes. 

" C! • A light smoker you regarded yourself? 

" A . Y e s . 

"Q. And you regarded George as a heavy smoker, 
right? 
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Yet, I did. 

Were you concerned about George? 

I don't recall feeling that way at the 


time. 


"Q. You don’t recall? 

"A. No. 

"Q. Did your husband ever express to you a 
concern about his own cigarette smoking? 

” A. Ho. 

" £> . You bought different packs of cigarettes at 
different times maybe for a period of fifteen or 
twenty years yourself? 

"A. For both of us. 


Did you buy Benson & Hedges for hoth o f 


you? 


A. Yes. 


Did you buy L&Ms for- both of you? 


A. Yes. 


1 Q . Did you buy cigarettes for both of you in 


the eighties? 


’ A . Yes. 


"Q. Did you have any discussion with George 
about any warning on a pack of cigarettes at any 
time? 


MNAT 00013793 


http://legacy.library.ucsf.e(Jb[/ticKBertllpBtf)jO)^pdtv.industrydocuments.ucsf.edu/docs/sxxl0001 



16-164 

1 

** A . Wo, ri o t that, I can recall, n o . 

d. 

"Q . Did you talk about his health from time to 

3 

time? 

4 

"A. What do you mean, about his health? 

5 

"Q. Well, any problems he had, how he felt. 

6 

"A. Not that I can remember. 

7 

" Q, . And w h e t h e r h e smoked too m u c h for h i s 

8 

h ea i t h ? 

o 

" A . N o . 

1 0 

”Q . Never talked about that? 

i i 

" A. No. 

12 

”Q. About the time lie told you he was getting 

i 3 

tired of Fall Malls -- 

1 4 

” A . l e £ . 

15 

”& . — that he tried other brands? 

I 6 

*' A . Yes. 

1 7 

"& • And at some point he selected h &?*!s ; is that 

1 0 

your understanding? 

19 

" A . Yes. 

20 

"Q. And after you became aware that he was 

** 

^ i 

smoking -- well, not in time, but-- well, you were 

22 

going to check that for me. Were you able to 

•"> -*S 

r ertifember when that change was made? 

*r*H 4 

Z ‘-i 

" A . It was late in the sixties, like *67, '68. 
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' Q . Was it t h r e e years, that h e was, smoking 


L SHs? 

"A. Approximately, yes. 

’’ Q . So '67, '68, somewhere in there? 

"A. Yes. 

n C» • And at that time he was still working at 
the Boston Woven Hose? 

** A . Yes. 

” 'U ■ Then in '70, '71 lie switched to E e n s o n & 

Hedges, which he did like? 

" A - Y e s . 

"w• So from *70, '71, he smoked only Benson £ 

Hedges, as far as you know? 


"Q . Do you remember why it was t h a t he switched 
to Benson & Hedges cigarettes? 

*' A . Yes. 

"Q. Why was that? 

"A. He said they were filtered and that they 
were safe. 

" Q ■ Do you know what he meant by safe? 

"A . No, I don't. 

"C. Did you have a feeling at some time that 
cigarettes were unsafe or that, some cigarettes were 
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habits? 

" A . The question is not clear. 

"3 • Getting up and going to sleep, attending 
work, his relationship with you? 

"A. He always went to work. 

"Q• Did he change his relationship with you in 
any way as a result of this visit or following the 
visit? 

*' A . N o . 

”Q■ Did he change his mood or behavior with 
respect to you and/or the children? 

"A. Not that lean recall. 

"y■ Did you — I may have asked this already — 
did you accompany him to the second visit? 

”A . Yes. 

”Q . Did he discuss with you the results of the 
second vitit ? 

"A. Yes. 

"Q. What did he say? 

"A. He said ’my heart is fine.’ 

”Q. Did he discuss with you anything else? 

"A. No, sir. 

"i • Did he discuss with you whether he would 
ni a k e a continuing effort to s t o p smoking? 
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1 

unsafe? 


2 

"A. At that time? 


3 

" C! ■ Yes. 


4 

"A . Yes. 


5 

"Q. Was it your sense at the time that your 


6 

husband had the feeling that cigarettes, or some 


7 

cigarettes, were unsafe? 


8 

"A. Yes, 


9 

"Q. Do you know what basis he had for t h a t 


1 0 

feeling? 


1 1 

’• A . Y e s . 


1 2 

” Q . Please explain. 


1 3 

"A. The Attorney General, or -- not the 


1 4 

Attorney General. 


1 5 

" Q . T h e Surgeon General? 


1 6 

" A . Some doctor had been coin ng ou t a nd saying 


17 

that there were some things about cigarettes -- 1 


18 

don’t even remember what, the warning was or what it 


19 

was about the cigarettes at the time. And I recall 


20 

at that time a lot of people changing to a filter 


21 

cigarette. 


■<“» 
jC Z 

"Q . And when did you first begin to receive any 


2 3 

suggestion from your children or any o f them t ha t 


24 

they were getting information at school with respect 



MNAT 00013796 


http://legacy.library.ucsf.e(Sb[/ticKeertl?fiBtf)j0)^pdt(v.industrydocuments.ucsf.edu/docs/sxxl0001 



16-167 


J 


1 

*■* 

4* 

3 

4 

5 

6 

7 

8 
3 

1 0 

■* m 

X X 

12 


1 3 
1 4 
1 5 
1 6 
1 7 
18 

19 

20 
21 



to the risis between — " 

MS. L U M 3 D EH ; Your H o n or, t his i s 
again the pirt that's already -- 

THE COURT! Yes. We’ve excluded 

that. 

MR. LANE: Thank you. 

Tiis is volume two, page 65. 

”Q • Wh^t did your husband say to you that 
Doctor Dow aid to him about stopping snicking? 

"A . To s top smoking. To try and stop smoking. 

" Q * D i ■. you get the impression f r o m your 
c o n v e r s a tioi with your husband that the direction of 

the doctor .o st o p smoking was a serious 
instruction’ 

”A. No. 

" Q • D i i your husband indicate t o y o u t It at h e 
t ho ug h t the doctor’s information about smoking in 
effect was medical advice? 

"A. No. 

”Q. Did your husband following the first visit 
with Doctor Dow demonstrate to you any change in his 
physical health? 

” A . No, sir. 

”&* Did he demonstrate to you any change in his 
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1 *' A . No, he did not. 

2 ” Q. Did he ever express to you after the second 

3 visit to Doctor Dow any concern on his part that lie 

4 should continue to try to stop smoking? 

5 "A. No. 

6 "Q. Were you concerned yourself at any time 

7 following the second visit to Doctor Dow that he 

8 should give up smoking? 

- A. No. 

" £> . Did you ever at any time suggest to him 
that he should be giving up smoking after the second 
visit to Doctor' Dow? 

" A . N o . 

"y. Did you have any discussion w i t h your 
husband that both of you ought to go off cigarettes 
for good, if you will, as a result of the meeting he 
had wit h Doctor Do w ? 

" A . N o . 

"Q. At any time did you have any discussion 
with your husband --” 

MS. YELENICK* I’m sorry. What page 

are you on now? 

ME, LANEj I think I moved quite a 
bit ahead to volume three, page 47. 
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'Q. At any time did you have any disc 


scussion 


with your husband over whether or not he mi g h t 
obtain help with respect to stopping smoking again? 

"A . No, sir. 

n Q. In the period from when he told you 
There’s a colloquy with counsel. 

”0. • At any time in that period of time, was 
there any discussion between you arid him as to 
whether or not he might obtain help of any sort to 
s t o p s «i o k i n g ? 

” A . No. 

” Q. ■ bid you have any discussions with your 
friends about availability of resources to assist, in 
stopping smoking? 

" A . N o . 

" Q. • Did you ever make any inquiry as to what 
resources there might, be in that connection? 

" A . No. 

Did you ever consult or ask for advice from 
any doctors concerning any programs or resources? 

"A. No." 

HR. LANEi That completes the 
reading, if your Honor please. 

THE COURT: All right. 
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Anything further? 


ME. LANE: We have no t h i 11 g further. 


your Honor, and Defendant rests 


THE COURT: Rebuttal? Any rebuttal? 
MR. INGE: No, your Honor. 

THE COURT: All right. The evidence 


is closed on both sides. 


MR. LANE: We will renew our motion. 


if y o ur Honor please. 


THE COURT: I'll hear you after the 

jury is excused. 

Tomorrow morning we’ll start wit h the 
arguments and charge, and I expect that you’ll get 
the case somewhere just before lunch. How long 
you’ll take or whether you'll finish tomorrow or t.h e 
next day or the day after that, I don’t know, so we 
will work along at a reasonable schedule until 
you’re completed, until your deliberations are 
completed. 

I won't keep people late at night, but I 
will -- unless there’s some strong reason I expect 
deliberations will continue on through the day until 


complete.. 


Tlia iik you very much. 
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It's ever> more critical than ever before 
that you not talk to anybody, listen or read about 
any comments about this case or anything related to 


See you tomorrow morning. 

(Jury excused at 1*00 o’clock p.m.) 

(Side bar conference.) 

THE COURT: You want to renew your 

motion, you say? 

MR. LANE: Yes, your Honor. Ke are 

renewing our motion for directed verdict, your 
Honor, at the conclusion of all this evidence, and 
as well as you probably know X can argue at great 


1 e n g t h . 


THE COURT: I’m sure you could. I 


think y o u already have. 


the remarks. 


ME. LANE: I have, arid I adopt all 


THE COURT: Unless there’s something 


-- if you’ve got something new you’ve never said 
before. I’ll listen to you. 

MR. LANE: I would have to reach to 
see if I have all to say on all the subjects. The 
difference is, w hic h we now recognize, the S h a r p 
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case did not change the law of the Commonwealth. 

THE COURT i Mo, I have never said 
that it changed, at least I didn't think I said that 
it changed the formulation. It's just has changed 
the amount of evidence that's necessary to fill the, 
as I view it, the level of evidence. 

MR. LANEi What I think is 
demonstrable here, which was perhaps not argued 
extensively before, that while we think the entire 
case of Flaintiff is speculation arid conjecture 
shows absolutely no evidence whatsoever, which was 
her burden to show or her burden to t how that the 
public was ignorant of the m e d i c a 1 information as it. 
was being received through the media and the press 
or other forms of general communication. I think 
there has been no showing by Flaintiff on that score 
whatsoever. 

MS. LUMSDEN! There was a statement 
by Doctor Graham this morning that there was not 
much in the popular press in the 1940s linking 
cigarette smoking with lung cancer, i.e. that’s 
true. I’m talking about the fifties. 

THE COURT: Well, the jury can 
certainly consider whether - even the imperfect 
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statistical information was sufficient so as to 
treat it as some kind of a warning. 

HR. LANEi There’s no evidence that 

the public was not aware of that, your Honor. It’s 
their burden to show. 

MR. BEZANSONi They weren’t aware of 
it in the forties, your Honor, because there wasn’t 
much to be aware of in the forties. It’s a' perfect 
m a t c h . 

THE COURT! I’m going to let it go to 

t he jury . 

Motion is denied. 

MR. LANE: All rights are saved. 

THE COURT! To spend all this time 
and let it. go to the jury. You can bring a motion 
afterwards, but if I were to direct a verdict and 
the Court of Appeals found out I was wrong we’d have 
the whole job to do again. If I allow the verdict 
and the jury comes in with a -- I allow the case to 
go to the jury, the jury comes up with the verdict, 
the Court of Appeals says I was wrong, that’s the 
end of the case. 

The Court of Appeals has said 
specifically, generally speaking, it’s better 
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MS. LUMSDEN; Have you considered the 
possibility of unanimous with eight? 

MR. LANE i We have considered the 
possibility of unanimous with six. 

THE COURT: Well -- 

MR. LANE: Have you considered that? 
MR. INGE: Have we considered what? 

MR. LANE: Unanimous with six. 

THE COURT: It’s the burden -- if you 

want to go unanimous with eight, you have the burden 
of proof, it will add to your burden. I don’t know 
why want it, 

MS. LUMSDEN : 1 * m not saying we did. 

I wondered if they'd considered it, whether that was 
their position, or whether it's absolutely out no 
matter what. That’s what I'm trying to find out. 

THE COURT: You can chat together. 

If tomorrow morning you have a contrary opinion I’ll 
enforce the agreement. In the absence of an 
agreement I’ll enforce the rule. 

You made the schedule by the skin of your 

teeth. 

MS. LUMSDEN: Thank you, your Honor. 

THE COURT: This will go to the jury 
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tomorrow. 


MR. LAKE: Thank you, your Honor. 

(The trial was suspended at 1:05 o’clock 


p . m . ) 
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